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RULES  AND  REGULATIONS 


Title  40 — Protection  of  the  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 
SUBCHAPTER  I>— WATER  PROGRAMS 

PART  125 — NATIONAL  POLLUTANT 

DISCHARGE  ELIMINATION  SYSTEM 

On  January  11,  1973,  notice  was  pub¬ 
lished  in  the  Federal  Register  (38  FR 
1362)  that  the  Environmental  Protection 
Agency  was  proposing  policies  and  pro¬ 
cedures  for  the  National  Pollutant  Dis¬ 
charge  Elimination  System  (NPDES) 
pursuant  to  sections  402  and  405  of  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  (86  Stat.  816;  33 
U.S.C.  1251nt,  1972)  (hereinafter  re¬ 
ferred  to  as  the  Act) .  See  the  preamble 
of  the  proposed  rulemaking  for  a  descrip¬ 
tion  of  the  purposes  of  the  regulations. 

Written  comments  on  the  proposed 
rulemaking  were  invited  and  received 
from  interested  parties.  A  number  of 
verbal  comments  also  were  received.  The 
Environmental  Protection  Agency  has 
carefully  considered  all  submitted  com¬ 
ments.  All  written  comments  are  on  file 
with  the  Agency.  Certain  of  these  com¬ 
ments  have  been  adopted  or  substantially 
satisfied  by  editorial  changes,  deletions 
from,  or  additions  to  the  regulations. 
These  and  other  principal  changes  are 
discussed  below. 

a.  Many  commenters  pointed  out  that 
the  permit  program  conducted  on  the 
Federal  level  should  not  be  inconsistent 
with  the  guidelines  for  State  permit  pro¬ 
grams,  as  promulgated  by  the  Agency  on 
December  18,  1972.  Some  of  the  major 
changes  made  to  meet  this  requirement 
are: 

(1)  The  signatory  requirements  have 
been  modified  to  allow  authorized  repre¬ 
sentatives  and  other  responsible  parties 
to  sign  NPDES  forms.  (See  §  125.12.) 

(2)  Draft  permits  are  now  prepared 
and  are  made  available  to  the  public  be¬ 
fore  the  final  permit  is  prepared.  (See 
§  125.31.) 

<3)  Mailing  lists  will  now  be  main¬ 
tained  for  people  to  receive  copies  of 
fact  sheets  and  public  notices  without 
the  necessity  of  requesting  each  fact 
sheet  following  public  notice.  (See 
§§  125.32  and  125.33.) 

(4)  Fact  sheets  are  only  required  for 
discharges  exceeding  500,000  gallons  on 
any  day  of  the  year.  (See  §  125.33.) 

(5)  Procedures  for  handling  confiden¬ 
tial  information  have  been  changed  to 
conform  to  EPA  regulations  for  the  han¬ 
dling  of  such  data  pursuant  to  40  CFR  2. 
(See  §  125.35.) 

(6)  Schedules  of  compliance  must  now 
be  set  so  that,  to  the  maximum  extent 
practicable,  the  final  and  interim  dates 
fall  on  the  last  day  of  the  months  of 
March,  June,  September,  and  December. 
Also,  Regional  Administrators  must  pre¬ 
pare  a  list  of  all  instances  of  noncompli¬ 
ance  and  this  list  shall  be  available  to 
the  public.  (See  §  125.23.) 

(7)  Schedules  of  compliance  may  now 
be  extended,  after  public  notice,  by  the 
Regional  Administrator  where  good  and 
valid  cause  (such  as  act  of  God,  strike, 
flood,  etc.)  exists  for  the  failure  to  com¬ 
ply  with  the  schedule.  (See  §  125.23.) 


(8)  Permits  may  now  be  transferred 
without  the  prior  written  approval  of  the 
Regional  Administrator.  (See  §  125.22.) 

(9)  A  new  condition  of  every  permit 
now  requires  that  any  discharge  must 
be  consistent  with  toxic  effluent  stand¬ 
ards  or  prohibitions  when  they  are 
promulgated  under  section  307(a)  of  the 
Act.  (See  §  125.22.) 

b.  Revisions  other  than  those  concern¬ 
ing  consistency  with  the  State  guidelines 
for  the  permit  program. 

(1)  The  regulations,  in  several  places, 
make  clear  that  permit  issuing  authority 
for  Federal  facilities  cannot  be  delegated 
to  the  States.  (See  §  125.2  (a)  and  (b) .) 

(2)  The  filing  date  requirements  were 
clarified  to  provide  that  the  Regional 
Administrators  could  allow  later  filing 
dates  upon  request  of  an  applicant.  (See 
§  125.12(d).) 

(3)  The  provision  that  site  visits  be 
accomplished  and  requested  information 
be  received  within  60  days  was  changed 
to  allow  the  receipt  of  the  information 
or  the  accomplishment  of  the  site  visit 
to  be  arranged  within  60  days.  (See 
§  125.13.) 

(4)  Major  changes  were  made  con¬ 
cerning  the  procedures  to  be  followed 
with  respect  to  fish  and  wildlife  interests. 
The  procedures  now  require  Regional 
Administrators  to  meet  with  appropriate 
officials  of  the  Departments  of  Interior 
and  Commerce  to  determine  what  appli¬ 
cations  the  fish  and  wildlife  interests  will 
receive  automatically,  and  those  agencies 
may  then  comment  within  30  days  on  ap¬ 
propriate  conditions  for  inclusion  in  the 
permit.  (See  $  125.14.) 

(5)  The  requirement  that  Regional 
Administrators  must  first  check  with  cer¬ 
tifying  agencies  at  the  end  of  the  al¬ 
lotted  period  of  time  for  certification  be¬ 
fore  determining  that  a  waiver  has 
occurred,  has  been  deleted  to  avoid  delay. 
(See  §  125.15.) 

(6)  A  new  §  125.42(b)  has  been  added 
to  show  the  relationship  of  the  Refuse 
Act,  33  U.S.C.  407,  to  the  NPDES. 

(7)  The  hearings  and  appeals  section 
has  been  substantially  modified  to  pro¬ 
vide  for  adjudicatory  hearings.  Consist¬ 
ent  with  the  purposes  of  section  101(e) 
of  the  Act,  public  hearings  are  also  pro¬ 
vided  for.  (See§  125.32.) 

<8)  It  is  now  clearly  pointed  out  that 
inspections  of  monitoring  equipment, 
sampling  methods,  etc.,  must  be  accom¬ 
plished  at  reasonable  times.  (See 
§  125.22.) 

(9)  The  requirement  that  permittees 
agree  to  comply  with  all  the  terms  and 
conditions  of  the  permit  in  writing  has 
been  deleted  since  it  was  believed  that 
It  was  unnecessary  and  only  confused 
the  issue  during  the  period  before  signa¬ 
ture.  (See  §  125.22.) 

(10)  Public  notices  will  now  require 
a  statement  of  whether  the  application 
pertains  to  a  new  or  existing  discharge. 
This  will  better  describe  the  discharge. 
(See  §  125.32.) 

(11)  Public  notices  will  now  require, 
where  appropriate,  a  statement  that  con¬ 
fidential  information  has  been  received 
that  may  be  used  to  determine  ap¬ 
propriate  conditions  of  a  permit  when 


such  confidential  information  has  been 
received.  This  change  will  make  pro¬ 
posed  terms  and  conditions  of  permits 
more  understandable. 

(12)  The  delegation  of  authority  in 
§  125.5  has  been  modified  to  substan¬ 
tially  increase  the  delegation  of  author¬ 
ity  to  Regional  Administrators.  This 
change  will  enable  the  program  to  oper¬ 
ate  closer  to  the  discharges  while  still  re¬ 
taining  necessary  authorities  in  the 
Administrator. 

(13)  The  exclusions  from  the  require¬ 
ment  to  apply  for  an  NPDES  permit  have 
been  changed  to  accomplish  the  follow¬ 
ing  (see  §  125.4) : 

(i)  The  exclusion  of  deposits  into  pub¬ 
licly  owned  treatment  works  is  clarified 
and  now  included  within  the  “Exclu¬ 
sions  section.”  This  was  implied  in  the 
proposed  rulemaking  but  is  explicit  now; 

(ii)  Most  discharges  from  vessels  to 
inland  waters  are  now  clearly  excluded 
from  the  permit  requirements.  This  type 
of  discharge  generally  causes  little  pollu¬ 
tion  and  exclusion  of  vessel  wastes  from 
the  permit  requirements  wall  reduce  ad¬ 
ministrative  costs  drastically; 

(ill)  Discharges  of  sewage  sludge  and 
all  other  pollutants  from  vessels  to  the 
territorial  sea,  the  contiguous  zone,  and 
the  ocean  will  be  covered  by  the  permit 
program  established  by  the  Marine  Pro¬ 
tection  Research  and  Sanctuaries  Act  of 
1972  (Public  Law  92-532). 

(iv)  Uncontrolled  discharges  com¬ 
posed  entirely  of  stormwater  are  ex¬ 
cluded  from  the  permit  requirements 
unless  they  are  determined  to  be  sig¬ 
nificant  contributors  of  pollution. 

(14)  The  definition  of  “trade  secrets” 
has  been  deleted. 

(15)  The  definition  of  "navigable 
waters”  has  been  clarified  by  incorporat¬ 
ing  additional  language. 

(16)  The  requirement  that  joint  Fed¬ 
eral-State  public  notice  agreements  be 
published  in  the  Federal  Register  has 
been  deleted.  Now,  any  agreement  con¬ 
sistent  with  the  regulations  is  valid  with¬ 
out  publication. 

Because  of  the  importance  of  promptly 
making  known  to  other  Federal  Agen¬ 
cies,  States,  dischargers,  environmental¬ 
ists,  and  other  interested  persons  the 
content  of  these  regulations  and  because 
of  the  need  to  Issue  permits  promptly, 
the  Administrator  finds  good  cause  to 
declare  the  regulations  effective  immedi¬ 
ately  upon  publication. 

Dated  May  16,  1973. 

Robert  W.  Fri. 
Acting  Administrator. 
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Authority. — Secs.  402  and  405  of  the  Fed¬ 
eral  Water  Pollution  Control  Act  Amend¬ 
ments  of  1972  (86  Stat.  816  et  seq.;  Public 
Law  92-500,  33  UJ3.C.  1251nt) . 

Subpart  A — General 
§  125.1  Definitions. 

Except  as  otherwise  specifically  pro¬ 
vided: 

(a)  The  term  “Act”  means  the  Federal 
Water  Pollution  Control  Act,  as 
amended,  Public  Law  92-500,  33  U.S.C. 
125  lnt. 

(b)  The  term  “Administrator”  means 
the  Administrator  of  the  U.S.  Environ¬ 
mental  Protection  Agency. 

(c)  The  term  “applicable  effluent 
standards  and  limitations”  means  all 
State  and  Federal  effluent  standards  and 
limitations  to  which  a  discharge  is  sub¬ 
ject  under  the  Act,  including,  but  not 
limited  to,  effluent  limitations,  standards 
of  performance,  toxic  effluent  standards 
and  prohibitions,  and  pretreatment 
standards. 

(d)  The  term  “applicable  water  qual¬ 
ity  standards”  means  all  water  quality 
standards  to  which  a  discharge  is  sub¬ 
ject  under  the  Act  and  which  have  been 

(1)  approved  or  permitted  to  remain  in 
effect  by  the  Administrator  pursuant  to 
section  303(a)  or  section  303(c)  of  the 
Act,  or  (2)  promulgated  by  the  Admin¬ 
istrator  pursuant  to  section  303(b)  or 
section  303(c)  of  the  Act. 

(e)  The  term  “applicant”  means  an 
applicant  for  an  NPDES  permit. 

(f)  The  term  “contiguous  zone”  means 
the  entire  zone  established  or  to  be  estab¬ 
lished  by  the  United  States  under  article 
24  of  the  Convention  of  the  Territorial 
Sea  and  the  Contiguous  Zone. 

(g)  The  term  “discharge”  when  used 
without  qualification  includes  a  dis¬ 
charge  of  a  pollutant  and  a  discharge  of 
pollutants. 

(h)  The  term  “discharge  of  pollutant” 
and  the  term  “discharge  of  pollutants” 
each  means  (1)  any  addition  of  any  pol¬ 
lutant  to  navigable  waters  other  than  the 
territorial  sea,  from  any  point  source,  (2) 
any  addition  of  any  pollutant  to  the 
waters  of  the  territorial  sea,  the  contigu¬ 
ous  zone  or  the  ocean  from  any  point 
source  other  than  a  vessel  or  other  float¬ 
ing  craft. 
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(i)  The  term  “effluent  limitations” 
means  any  restriction  established  by  a 
State  or  the  Administrator  on  quantities, 
rates,  and  concentrations  of  chemical, 
physical,  biological,  and  other  constitu¬ 
ents  which  are  discharged  from  point 
sources  into  navigable  waters,  the  waters 
of  the  contiguous  zone  or  the  ocean,  in¬ 
cluding  schedules  of  compliance. 

(j)  The  term  “Environmental  Protec¬ 
tion  Agency”  means  the  U.S.  Environ¬ 
mental  Protection  Agency. 

(k)  The  term  “interstate  agency” 
means  an  agency  of  two  or  more  States 
established  by  or  pursuant  to  an  agree¬ 
ment  or  compact  approved  by  the  Con¬ 
gress,  or  any  other  agency  of  two  or  more 
States,  having  substantial  powers  or 
duties  pertaining  to  the  control  of  pollu¬ 
tion  as  determined  and  approved  by  the 
Administrator. 

(l)  The  term  “minor  discharge”  means 
any  discharge  which  (1)  has  a  total 
volume  of  less  than  50,000  gallons  on 
every  day  of  the  year,  (2)  does  not  affect 
the  waters  of  more  than  one  State  and 
(3)  is  not  identified  by  the  State  water 
pollution  control  agency,  the  Regional 
Administrator,  or  by  the  Administrator 
in  regulations  issued  pursuant  to  section 
307(a)  of  the  Act,  as  a  discharge  which 
is  not  a  minor  discharge.  If  there  is  more 
than  one  discharge  from  a  facility  and 
the  sum  of  the  volumes  of  all  discharges 
from  the  facility  exceeds  50,000  gallons 
on  any  day  of  the  year,  then  no  discharge 
from  the  facility  is  a  minor  discharge  as 
defined  herein. 

(m)  The  term  “municipality”  means 
a  city,  town,  borough,  county,  parish,  dis¬ 
trict,  association,  or  other  public  body 
created  by  or  pursuant  to  State  law  and 
having  jurisdiction  over  disposal  of  sew¬ 
age,  industrial  wastes,  or  other  wastes,  or 
an  Indian  tribe  or  an  authorized  Indian 
tribal  organization,  or  a  designated  and 
approved  management  agency  under 
section  208  of  the  Act. 

(n)  The  term  “National  Pollutant 
Discharge  Elimination  System”  (herein¬ 
after  referred  to  as  “NPDES”)  for  the 
purpose  of  these  regulations  means  the 
system  for  issuing,  conditioning,  and 
denying  permits  for  the  discharge  of 
pollutants  from  point  sources  into  the 
navigable  waters,  the  contiguous  zone, 
and  the  oceans,  by  the  Administrator  of 
the  Environmental  Protection  Agency 
pursuant  to  sections  402  and  405  of  the 
Act. 

(o)  The  term  “navigable  waters”  in¬ 
cludes  : 

( 1 )  All  navigable  waters  of  the  United 
States ; 

(2)  Tributaries  of  navigable  waters 
of  the  United  States ; 

(3)  Interstate  waters; 

(4)  Intrastate  lakes,  rivers,  and 

streams  which  are  utilized  by  interstate 

travelers  for  recreational  or  other  pur¬ 
poses; 

(5)  Intrastate  lakes,  rivers,  and 

streams  from  which  fish  or  shellfish  are 
taken  and  sold  in  interstate  commerce; 
and 

(6)  Intrastate  lakes,  rivers,  and 

streams  which  are  utilized  for  Industrial 
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purposes  by  industries  in  interstate  com¬ 
merce. 

(p)  The  term  “new  source”  means 
any  building,  structure,  facility  or  in¬ 
stallation  from  which  there  is  or  may  be 
a  discharge  of  pollutants,  the  construc¬ 
tion  of  which  is  commenced  after  the 
publication  of  proposed  regulations  pre¬ 
scribing  a  standard  of  performance 
under  section  306  of  the  Act,  which  will 
be  applicable  to  such  source,  if  such 
standard  is  thereafter  promulgated  in 
accordance  with  section  306. 

(q)  The  term  “NPDES  application 
short  form”  or  “short  form”  means  one 
or  more,  as  appropriate,  of  the  following: 

(1)  Short  form  A — Municipal  Waste- 
water  Dischargers. 

( 2 )  Short  form  B — Agriculture. 

(3)  Short  formC — Manufacturing  Es¬ 
tablishments  and  Mining. 

(4)  Short  form  D — Services,  Whole¬ 
sale,  and  Retail  Trade,  and  All  Other 
Commercial  Establishments,  Including 
Vessels,  Not  Engaged  in  Manufacturing 
or  Agriculture. 

(r)  The  term  “NPDES  application 
standard  form”  or  “standard  form” 
means  one  or  more,  as  appropriate,  of 
the  following : 

(1)  Standard  form  A — Municipal. 

(2)  Standard  form  C — Manufacturing 
and  Commercial. 

(s)  The  term  “NPDES  application 
form”  includes  NPDES  application  short 
forms  and  NPDES  application  standard 
forms. 

(t)  The  term  “ocean”  means  any  por¬ 
tion  of  the  high  seas  beyond  the  con¬ 
tiguous  zone. 

(u)  The  term  “permit”  means  any 
permit  or  equivalent  document  or  re¬ 
quirement  issued  to  regulate  the  dis¬ 
charge  of  pollutants. 

(v)  The  term  “person”  means  an  in¬ 
dividual,  corporation,  partnership,  asso¬ 
ciation,  State,  municipality,  commission, 
or  political  subdivision  of  a  State,  or  any 
interstate  body. 

(w)  The  term  “point  source”  means 
any  discernible,  confined  and  discrete 
conveyance,  including  but  not  limited  to 
any  pipe,  ditch,  channel,  tunnel,  conduit, 
well,  discrete  fissure,  container,  rolling 
stock,  concentrated  animal  feeding  oper¬ 
ation,  or  vessel  or  other  floating  craft, 
from  which  pollutants  are  or  may  be 
discharged. 

(x)  The  term  “pollutant”  means 
dredged  spoil,  solid  waste,  incinerator 
residue,  sewage,  garbage,  sewage  sludge, 
munitions,  chemical  wastes,  biological 
materials,  radioactive  materials,  heat, 
wrecked  or  discarded  equipment,  rock, 
sand,  cellar  dirt,  and  industrial,  munici¬ 
pal,  and  agricultural  waste  discharged 
into  water.  It  does  not  mean  (1)  “sewage 
from  vessels”  or  (2)  water,  gas,  or  other 
material  which  is  injected  into  a  well  to 
facilitate  production  of  oil  or  gas,  or 
water  derived  in  association  with  oil  or 
gas  production  and  disposed  of  in  a  well, 
if  the  well  used  either  to  facilitate  pro¬ 
duction  or  for  disposal  purposes  is  ap¬ 
proved  by  authority  of  the  State  in  which 
the  well  is  located,  and  if  such  State 
determines  that  such  injection  or  dis- 
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posal  will  not  result  in  the  degradation 
of  ground  or  surface  water  resources. 

Comment. — The  legislative  history  of  the 
Act  reflects  that  the  term  "radioactive  mate¬ 
rials”  as  Included  within  the  definition  of 
"pollutant”  In  section  502  of  the  Act  covers 
only  radioactive  materials  which  are  not 
encompassed  In  the  definition  of  source, 
byproduct,  or  special  nuclear  materials  as 
defined  by  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  regulated  pursuant  to  the 
latter  Act.  Examples  of  radioactive  materials 
not  covered  by  the  Atomic  Energy  Act  and, 
therefore,  Included  within  the  term  “pol¬ 
lutant”  are  radium  and  accelerator  produced 
isotopes.  (H.R.  Rep.  92-911,  9 2d  Cong.  2d 
Sess.,  131,  March  11,  1972;  117  Cong.  Rec. 
17401,  dally  ed.,  November  2,  1971;  118  Cong. 
Rec.  9115,  dally  ed.,  October  4,  1972.) 

(y)  The  term  “pollution”  means  the 
man-made  or  man-induced  alteration  of 
the  chemical,  physical,  biological,  and 
radiological  integrity  of  water. 

(z)  The  term  “Regional  Administra¬ 
tor”  means  one  of  the  Regional  Admin¬ 
istrators  of  the  United  States  Environ¬ 
mental  Protection  Agency. 

(aa)  The  term  “schedule  of  compli¬ 
ance”  means  a  schedule  of  remedial 
measures  Including  an  enforceable  se¬ 
quence  of  actions  or  operations  leading 
to  compliance  with  an  effluent  limitation, 
other  limitation,  prohibition,  or  stand¬ 
ard. 

(bb)  The  term  “sewage  from  vessels” 
means  human  body  wastes  and  the 
wastes  from  toilets  and  other  receptacles 
intended  to  receive  or  retain  body  wastes, 
that  are  discharged  from  vessels. 

(cc)  The  term  “sewage  sludge”  means 
the  solids  and  precipitates  separated 
from  municipal  sewage  and  industrial 
wastes  of  a  liquid  nature  by  the  unit 
processes  of  a  treatment  works. 

(dd)  The  term  “State”  means  a  State, 
the  District  of  Columbia,  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Trust  Terri¬ 
tory  of  the  Pacific  Islands. 

<ee)  The  term  “State  water  pollution 
control  agency”  means  the  State  agency 
designated  by  the  Governor  having  re¬ 
sponsibility  for  enforcing  State  laws  re¬ 
lating  to  the  abatement  of  pollution. 

(ff)  The  term  “territorial  seas”  means 
the  belt  of  the  seas  measured  from  the 
line  of  ordinary  low  water  along  that 
portion  of  the  coast  which  is  in  direct 
contact  with  the  open  sea  and  the  line 
marking  the  seaward  limit  of  inland 
waters,  and  extending  seaward  a  distance 
of  3  miles. 

<gg)  The  term  “treatment  works” 
means  any  facility,  method  or  system  for 
the  storage,  treatment,  recycling,  or  rec¬ 
lamation  of  municipal  sewage  or  indus¬ 
trial  wastes  of  a  liquid  nature,  including 
waste  in  combined  storm  water  and  sani¬ 
tary  sewer  systems. 

§  125.2  Scope  and  purpose. 

(a)(1)  The  regulations  in  this  part 
prescribe  the  policy  and  procedures  to  be 
followed  in  connection  with  applications 
for  federally  issued  permits  authorizing 
discharges  into  the  navigable  waters,  the 
waters  of  the  contiguous  zone,  and  the 
oceans,  during  the  periods  that  the  Ad¬ 


ministrator  of  the  Environmental  Pro¬ 
tection  Agency  is  authorized  to  issue 
such  permits  pursuant  to  sections  402 
and  405  of  the  Act. 

(2)  The  regulations  in  this  part  also 
prescribe  the  policy  and  procedures  to 
be  followed  in  connection  with  permits 
authorizing  discharges  into  the  navigable 
waters,  the  waters  of  the  contiguous 
zone,  and  the  oceans  from  any  agency 
or  instrumentality  of  the  Federal  Gov¬ 
ernment  and  from  any  Indian  activity 
on  Indian  lands. 

(b)  The  regulations  in  this  part  do  not 
prescribe  policy  or  procedures  for  the 
issuance  of  permits  by  States  under  pro¬ 
grams  approved  by  the  Administrator 
pursuant  to  section  402(b)  of  the  Act. 
Such  State  programs  do  not  cover  agen¬ 
cies  and  instrumentalities  of  the  Federal 
Government  and  Indian  activities  on  In¬ 
dian  lands  under  the  jurisdiction  of  the 
United  States. 

§125.3  Law  authorizing  permit*. 

(a)  Section  301(a)  of  the  Act  provides 
that  “Except  as  in  compliance  with  this 
section  and  sections  302,  306,  307,  318, 
402,  and  404  of  this  Act,  the  discharge 
of  any  pollutant  by  any  person  shall  be 
unlawful.” 

(b)  Section  402  of  the  Act  establishes 
the  NPDES.  This  section  provides,  in 
part,  that  “the  Administrator  may,  after 
opportunity  for  public  hearing,  issue  a 
permit  for  the  discharge  of  any  pollutant, 
or  combination  of  pollutants,  •  •  •  upon 
condition  that  such  discharge  will  meet 
either  all  applicable  requirements  under 
sections  301,  302,  306,  307,  308,  and  403 
of  [the]  Act,  or  prior  to  the  taking  of 
necessary  implementing  actions  relating 
to  all  such  requirements,  such  conditions 
as  the  Administrator  determines  are 
necessary  to  carry  out  the  provisions  of 
[the]  Act.” 

(c)  Section  405  6f  the  Act  prohibits 
the  disposal  of  sewage  sludge  where  any 
pollutant  from  such  sludge  would  enter 
navigable  waters  except  in  accordance 
with  a  permit  issued  by  the  Administra¬ 
tor  under  section  405.  This  section  pro¬ 
vides  in  part  that  “in  any  case,  where  the 
disposal  of  sewage  sludge  resulting  from 
the  operation  of  a  treatment  works  •  •  * 
(including  the  removal  of  in-place  sew¬ 
age  sludge  from  one  location  and  its  de¬ 
posit  at  another  location)  would  result 
in  any  pollutant  from  such  sewage  sludge 
entering  the  navigable  waters,  such  dis¬ 
posal  is  prohibited  except  in  accordance 
with  a  permit  issue  by  the  Administrator 
under  this  section.” 

(d)  Unless  specifically  noted  to  the 
contrary,  all  provisions  of  these  regula¬ 
tions  concerning  permits  under  section 
402  of  the  Act  are  applicable  to  permits 
under  section  405  of  the  Act. 

§  125.4  Exclusions. 

The  following  do  not  require  an  NPDES 
permit: 

(a)  Any  discharge  of  sewage  from  ves¬ 
sels,  effluent  from  properly  functioning 
marine  engines,  laundry,  shower,  and 
galley  sink  wastes,  or  any  other  discharge 
incidental  to  the  normal  operation  of  a 


vessel:  Provided,  That  this  exclusion 
shall  not  be  construed  to  apply  to  rub¬ 
bish,  trash,  garbage,  or  other  such  mate¬ 
rials  discharged  overboard:  nor  to  dis¬ 
charges  when  the  vessel  is  operating  in 
a  capacity  other  than  a  vessel  such  as 
when  a  vessel  is  being  used  as  a  storage 
facility  or  a  cannery; 

(b)  Water,  gas,  or  other  material 
which  is  injected  into  a  well  to  facilitate 
production  of  oil  or  gas,  or  water  derived 
in  association  with  oil  or  gas  production 
and  disposed  of  in  a  well,  if  the  well 
used  either  to  facilitate  production  or 
for  disposal  purposes  is  approved  by 
authority  of  the  State  in  which  the  well 
is  located  and  if  such  State  determines 
that  such  injection  or  disposal  will  not 
result  in  the  degradation  of  ground  or 
surface  water  resources; 

(c)  Approved  aquaculture  projects; 

(d)  Dredged  or  fill  material  dis¬ 
charged  into  navigable  waters; 

(e)  Additions  of  sewage,  industrial 
wastes  or  other  materials  into  publicly 
owned  treatment  works.  (This  exclusion 
applies  only  to  the  actual  addition  of 
materials  into  the  publicly  owned  treat¬ 
ment  works.  Plans  or  agreements  to  make 
such  additions  in  the  future  do  not  re¬ 
lieve  dischargers  of  the  obligation  to 
apply  for  and  receive  permits  until  the 
discharges  of  pollutants  to  navigable 
waters  are  actually  eliminated.  It  also 
should  be  noted  that  in  all  appropriate 
cases,  pretreatment  standards  promul¬ 
gated  by  the  Administrator  pursuant  to 
section  307(b)  of  the  Act  must  be  com¬ 
plied  with.) ; 

(f)  Uncontrolled  discharges  composed 
entirely  of  storm  runoff  when  these  dis¬ 
charges  are  uncontaminated  by  any  in¬ 
dustrial  or  commercial  activity,  unless 
the  particular  storm  runoff  discharge 
has  been  identified  by  the  Regional  Ad¬ 
ministrator,  the  State  water  pollution 
control  agency  or  an  interstate  agency 
as  a  significant  contributor  of  pollution. 
(It  is  anticipated  that  significant  con¬ 
tributors  of  pollution  will  be  identified  in 
connection  with  the  development  of 
plans  pursuant  to  section  303(e)  of  the 
Act.  This  exclusion  applies  only  to  sepa¬ 
rate  storm  sewers.  Discharges  from  com¬ 
bined  sewers  and  bypass  sewers  are  not 
excluded.) 

(g)  Any  discharge  of  any  pollutant 
when  such  discharge  conforms  with  the 
national  contingency  plan  for  removal 
of  oil  and  hazardous  substances,  pub¬ 
lished  pursuant  to  subsection  311(c)  (2) 
of  the  act. 

§  125.5  Delegation  of  authority. 

(a)  Subject  to  the  appeal  provisions 
of  §  125.34  of  these  regulations  and 
the  national  security  responsibility  pro¬ 
vision  of  S  125.35(c)  of  these  regu¬ 
lations,  the  following  authorities  are 
hereby  delegated  to  each  of  the  Regional 
Administrators  for  the  area  which  he 
administers. 

(1)  The  authority  to  issue  and  condi¬ 
tion  permits  or  to  deny  applications  for 
permits  for  discharge  covered  by  the 
NDPES  and  by  section  405  of  the  act. 
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(2)  The  authority  pursuant  to  section 
402(d)(1)  of  the  act  to  receive  from  a 
State  a  copy  of  each  permit  application 
received  by  such  State  and  to  receive 
notice  of  every  action  related  to  the  con¬ 
sideration  of  such  permit  application,  in¬ 
cluding  each  permit  proposed  to  be  issued 
by  such  State. 

(3)  The  authority  pursuant  to  section 
402(d)(2)(A)  of  the  act  to  object  in 
writing  to  the  issuance  of  any  permit 
within  90  days  of  the  date  of  his  notifica¬ 
tion  under  section  402(b)  (5)  of  the  act. 

(4)  The  authority  pursuant  to  section 
402(d)(2)(B)  of  the  act  to  object  in 
writing  within  90  days  of  his  receipt  of  a 
proposed  permit  from  a  State  where  finds 
that  the  issuance  of  such  permit  would 
be  outside  of  the  guidelines  and  require¬ 
ments  of  the  Act. 

(b)  The  authority  granted  to  the  Ad¬ 
ministrator  by  section  308(a),  and  if  ex¬ 
ercised  in  conformance  with  §  125.35  of 
these  regulations,  section  308(b)  of  the 
Act  is  hereby  delegated  to  each  of  the 
Regional  Administrators  for  the  area 
which  he  administers. 

(c)  These  authorities  may  be  redele¬ 
gated  to  the  Director,  Enforcement  Di¬ 
vision,  of  each  region. 

Subpart  B — Processing  of  Permits 
§125.11  General  provisions. 

(a)  All  discharges  of  pollutants  or 
combination  of  pollutants  from  all  point 
sources  into  the  navigable  waters,  the 
waters  of  the  contiguous  zone,  or  the 
ocean  are  unlawful  and  subject  to  the 
penalties  provided  by  the  Act,  unless 
the  discharger  has  a  permit  or  is  specif¬ 
ically  relieved  by  law  or  regulation  from 
the  obligation  of  obtaining  a  permit.  A 
discharge  authorized  by  a  permit  must 
be  consistent  with  the  terms  and  condi¬ 
tions  of  such  permit.  Discharges  in  viola¬ 
tion  of  permit  terms  and  conditions  may 
result  in  the  institution  of  proceedings 
under  the  Act. 

(b)  The  decision  as  to  whether  or  on 
what  conditions  a  permit  authorizing  a 
discharge  will  issue  will  be  based  upon 
an  evaluation  as  to  how  such  discharge 
will  meet  applicable  requirements  under 
the  Act  and  other  applicable  laws  and 
regulations.  Subsequent  to  the  taking  of 
necessary  implementing  actions  relating 
to  such  requirements,  all  discharges  in 
order  to  receive  a  permit  must  meet  the 
applicable  requirements  of  sections  301, 
302,  306,  307,  308,  and  403,  and  all  regu¬ 
lations  pertaining  thereto. 

(c)  In  the  period  of  time  prior  to  the 
taking  of  necessary  implementing  actions 
relating  to  all  applicable  requirements 
under  sections  301,  302,  306,  307,  308,  and 
403  of  the  Act,  the  Administrator  may 
issue  permits  under  such  conditions  as 
he  determines  are  necessary  to  carry  out 
the  provisions  of  the  Act.  Any  permit 
Issued  shall  Include  any  conditions  and 
limitations  necessary  to  insure  compli¬ 
ance  with  any  applicable  requirements 
of  sections  301,  302,  306,  307,  308,  and 
403  that  become  applicable  prior  to  the 
issuance  of  the  permit.  Foremost  among 
other  factors  to  be  considered  prior  to 
the  taking  of  the  necessary  implementing 


actions  is  the  requirement  for  abate¬ 
ment  measures  designed  to  achieve,  not 
later  than  July  1,  1977,  best  practicable 
(waste)  control  technology  currently 
available  for  the  particular  point  source 
(other  than  publicly  owned  treatment 
works)  as  determined  by  the  Regional 
Administrator  based  upon  information 
available  to  him  and  his  professional 
judgment  taking  into  account  the  intent 
of  sections  301,  302,  306,  307,  308,  and 
403  of  the  Act.  Likewise,  publicly  owned 
treatment  works  must  achieve  secondary 
treatment  by  July  1,  1977,  or  in  accord¬ 
ance  with  the  period  specified  in  section 
301(b)(1)(B)  of  the  Act.  Furthermore, 
any  permit  issued  shall  include  any  more 
stringent  condition  pursuant  to  section 
301(b)  (1)  (C)  of  the  Act  as  is  necessary 
to  insure  compliance  with  any  limita¬ 
tion,  including  those  necessary  to  meet 
applicable  water  quality  standards, 
treatment  standards,  or  schedules  of 
compliance,  established  pursuant  to  any 
State  law  or  regulation  (under  authority 
preserved  by  section  510  of  the  Act)  or 
any  other  Federal  law  or  regulation,  or 
required  to  implement  any  applicable 
water  quality  standard  established  pur¬ 
suant  to  the  Act.  Plans  prepared  pursu¬ 
ant  to  section  303(e)  of  the  Act  or  similar 
analyses,  if  available,  should  be  em¬ 
ployed  in  establishing  such  more  strin¬ 
gent  conditions.  The  likely  impact  or  the 
existing  impact  of  the  discharge  on  the 
quality  and  uses  of  the  receiving  body  of 
water  where  no  adequate  water  quality 
standards  exist  also  will  have  to  be  taken 
into  account.  The  possibility  of  occur¬ 
rence  and  the  probability  of  effects  of 
spills  of  materials  from  the  point  source 
shall  be  considered.  The  objections  of  any 
State  or  interstate  agency  whose  waters 
may  be  affected  by  the  discharge  shall 
be  duly  considered  when  making  any 
permit  decision. 

(d)  Any  permit  issued  for  the  dis¬ 
charge  of  pollutants  into  the  navigable 
waters  from  a  vessel  or  other  floating 
craft  shall  be  subject  to  any  applicable 
regulations  promulgated  by  the  Secretary 
of  the  department  in  which  the  Coast 
Guard  is  operating,  establishing  specifi¬ 
cations  for  safe  transportation,  handling, 
carriage,  storage,  and  stowage  of 
pollutants. 

§  125.12  Application  fora  permit. 

(a)  An  applicant  for  a  permit  may 
secure  the  required  application  form(s) 
from  the  Regional  Administrator.  Appli¬ 
cation  form(s)  must  be  filed  with  the 
Regional  Administrator. 

(b)  Any  person  who  applied  for  a  per¬ 
mit  under  the  Refuse  Act  permit  pro¬ 
gram  operating  under  rules  promulgated 
in  the  Federal  Register  on  April  7,  1971, 
33  CFR  209.131  and  whose  application 
has  not  been  denied  is  not  required  to 
apply  for  a  permit  under  these  regula¬ 
tions  unless  the  discharge  described  In 
the  application  for  a  Refuse  Act  permit 
has  substantially  changed  in  nature,  vol¬ 
ume,  or  frequency.  Such  Refuse  Act  per¬ 
mit  application  shall  be  considered  to  be 
an  application  under  the  NPDES  and 
shall  be  treated  accordingly. 


(c)  Any  person  now  discharging 
whose  discharge  was  not  covered  by  the 
Refuse  Act  permit  program  but  which 
is  now  subject  to  the  NPDES  must  apply 
for  a  permit  on  or  before  April  16,  1973. 

(d)  Any  person  whose  discharge  be¬ 
gan  or  will  begin  during  the  period  of 
October  18,  1972,  through  July  15,  1973, 
inclusive,  must  apply  for  a  permit  not 
later  than  60  days  in  advance  of  the  date 
on  which  the  discharge  is  to  commence 
unless  permission  for  a  later  application 
date  has  been  granted  by  the  Regional 
Administrator. 

(e)  Any  person  whose  discharge  will 
begin  on  or  after  July  16,  1973,  must  ap¬ 
ply  for  a  permit  no  later  than  180  days 
in  advance  of  the  date  on  which  the 
discharge  is  to  commence  unless  permis¬ 
sion  for  a  later  application  date  has  been 
granted  by  the  Regional  Administrators. 

(f)  An  application  submitted  by  a  cor¬ 
poration  must  be  signed  by  a  principal 
executive  officer  of  at  least  the  level  of 
vice  president,  or  his  duly  authorized 
representative,  if  such  representative  is 
responsible  for  the  overall  operation  of 
the  facility  from  which  the  discharge  de¬ 
scribed  in  the  application  form  origi¬ 
nates.  In  the  case  of  a  partnership  or  a 
sole  proprietorship  the  application  must 
be  signed  by  a  general  partner  or  the 
proprietor  respectively.  In  the  case  of  a 
municipal,  State,  Federal  or  other  public 
facility,  the  application  must  be  signed 
by  either  a  principal  executive  officer, 
ranking  elected  official,  or  other  duly 
authorized  employee. 

(g)  Except  as  provided  in  §  125.12  (b) 
and  (h)(4)  and  except  as  provided  by 
the  Administrator  in  regulations  issued 
under  the  act,  any  person  discharging 
or  who  proposes  to  discharge  pollutants 
shall  complete,  sign,  and  submit  an 
NPDES  application  short  form  in  ac¬ 
cordance  with  the  instructions  provided 
with  such  form. 

(h) (1)  If  the  information  submitted 
by  an  applicant  for  an  NPDES  permit  in 
Short  Form  A  (relating  to  municipal 
wastewater  treatment  facilities)  or  any 
other  information  available  to  the 
Regional  Administrator  indicates  any  of 
the  following,  the  applicant  shall  be  re¬ 
quired  to  complete,  sign  and  submit  a 
Standard  Form  A: 

(i)  The  discharges  from  the  facility 
have  a  total  volume  of  more  than  5 
million  gallons  on  any  day  of  the  year; 

(ii)  The  facility  serves  a  population  in 
excess  of  10,000;  or 

(iii)  The  facility  receives  wastes  from 
an  industrial  user  and  such  wastes 

(A)  Have  a  total  volume  of  more  than 
50,000  gallons  on  any  day  of  the  year, 

(B)  Contain  toxic  pollutants, 

(C)  Have  a  total  volume  which  con¬ 
stitutes  more  than  1  percent  of  the  vol¬ 
ume  of  the  total  discharge  from  the 
facility  on  any  day  of  the  year,  or 

(D)  In  combination  with  other  dis¬ 
charges  into  the  facility  interfere  with 
the  operation  of  the  facility  or  adversely 
affect  the  quality  of  the  discharge  from 
the  facility. 

(2)  If  the  information  submitted  by 
an  applicant  for  a  permit  on  Short  Form 
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C  (relating  to  manufacturing  establish¬ 
ments  and  mining)  or  in  Short  Form  D 
(relating  to  services,  wholesale  and  retail 
trade,  and  all  other  commercial  estab¬ 
lishments,  including  vessels,  not  engaged 
in  manufacturing  or  agriculture)  or  any 
other  information  available  to  the  Re¬ 
gional  Administrator  indicates  any  of  the 
following,  the  applicant  shall  be  required 
to  complete,  sign,  and  submit  a  Stand¬ 
ard  Form  C: 

(i)  The  discharges  from  the  facility 
have  a  total  volume  of  50,000  gallons  on 
any  day  of  the  year; 

(ii)  The  discharges  affect  the  water  of 
any  State  other  than  the  State  of  origin ; 
or, 

(iii)  The  discharges  contain  or  may 
contain  toxic  pollutants. 

(3)  In  addition  to  paragraph  (h) 
(1)  or  (2)  of  this  section,  an  applicant 
shall  complete,  sign,  and  submit  the 
appropriate  standard  form  if  the  Re¬ 
gional  Administrator  determines  that 
such  submission  is  necessary  to  deter¬ 
mine  whether  or  not  and  upon  what 
conditions  a  permit  should  be  issued  for 
the  discharges  identified  in  the  short 
form. 

(4)  Any  applicant  may  submit  a 
standard  form  without  prior  submission 
of  a  short  form  if  he  complies  with  all 
applicable  filing  dates  and  requirements. 

(1)  (1)  Upon  submission  of  an  NPDES 
application  short  form  to  the  Regional 
Administrator  an  applicant  shall  pay  a 
fee  of  $10  per  application. 

(2)  Upon  submission  of  an  NPDES 
application  standard  form  to  the  Re¬ 
gional  Administrator  an  applicant  shall 
pay  a  fee  of  $100  per  application.  If  there 
is  more  than  one  outlet  from  which  the 
discharge  will  flow,  an  additional  $50  will 
be  charged  for  each  additional  outlet. 

(3)  Any  applicant  submitting  an 
NPDES  application  standard  form  to 
the  Regional  Administrator  who  previ¬ 
ously  filed  an  NPDES  application  short 
form  with  the  Regional  Administrator 
may  deduct  from  the  fee  submitted  with 
the  standard  form  the  amount  previously 
submitted  with  the  short  form. 

(4)  If  an  applicant  submits  an  NPDES 
application  standard  form  to  the  Re¬ 
gional  Administrator  without  prior  sub¬ 
mission  of  an  NPDES  application  short 
form  pursuant  to  1125.12(h)(3),  he 
shall  pay  the  fee  specified  in  paragraph 
(i)  (2)  of  this  section  without  the  submis¬ 
sion  or  deduction  of  the  fee  specified  in 
paragraph  (i)  (1)  of  this  section. 

(5)  Agencies  or  instrumentalities  of 
Federal,  State,  or  local  governments  will 
not  be  required  to  pay  any  fee  in  con¬ 
nection  with  the  filing  of  an  NPDES  ap¬ 
plication. 

(6)  Checks  and  money  orders  shall 
be  made  out  to  the  order  of  Environ¬ 
mental  Protection  Agency. 

(j)  Permittees  who  wish  to  continue 
to  discharge  subsequent  to  the  expira¬ 
tion  date  of  their  permit  must  apply  for 
reissuance  of  the  permit  using  proper 
forms,  not  less  than  180  days  prior  to 
the  permit  expiration  date. 


§  125.13  Access  to  facilities  and  further 
information  during  evaluation  of  tlic 
application. 

Permit  application  forms  are  designed 
to  fit  the  normal  situation  for  most  facili¬ 
ties  in  the  United  States.  In  many  cases 
however,  further  information  and  site 
visits  may  be  necessary  in  order  to  evalu¬ 
ate  the  discharge  completely  and  accu¬ 
rately.  When  the  Regional  Administrator 
determines  that  either  further  informa¬ 
tion  or  a  site  visit  is  necessary  in  order 
for  the  Environmental  Protection  Agency 
to  evaluate  the  discharge,  he  shall  so 
notify  the  applicant  and  in  addition 
provide  a  date  no  later  than  60  days 
hence  by  which  time  arrangements  will 
have  been  made  for  receipt  of  the  re¬ 
quested  information  and/or  scheduling 
of  the  site  visit.  In  the  event  that  a  satis¬ 
factory  response  is  not  received  the  per¬ 
mit  may  be  issued  or  denied  and  the  ap¬ 
plicant  so  notified.  Sections  308,  309,  and 
402 (k)  of  the  act  provide  for  sanctions 
in  the  event  of  noncompliance  with  rea¬ 
sonable  requests  for  additional  informa¬ 
tion. 

§  125.4  Distribution  of  application  and 
permit. 

(a)  When  an  application  for  a  permit 
is  received  Regional  Administrators  shall 
determine  if  the  applicant  has  provided 
all  of  the  information  required  by  the 
application  form  and  by  this  section. 

(b)  In  order  to  assure  that  the  Sec¬ 
retary  of  the  Army  acting  through  the 
Chief  of  Engineers  has  adequate  time 
to  evaluate  the  impact  of  the  proposed 
discharge  on  anchorage  and  navigation, 
Regional  Administrators  will  forward  to 
the  District  Engineer  in  the  appropriate 
district  one  copy  of  the  application  form 
immediately  upon  its  receipt  in  the  re¬ 
gional  office  in  completed  form.  Accom¬ 
panying  the  application  will  be  notice 
that  the  Environmental  Protection 
Agency  has  received  a  request  for  a  per¬ 
mit  to  discharge  and  that  the  District 
Engineer  has  a  stated  number  of  days 
to  evaluate  the  impact  of  granting  such 
permit  upon  anchorage  and  navigation 
and  to  advise  the  Regional  Administrator 
of  his  evaluation.  District  Engineers  of 
the  Corps  of  Engineers  will  normally  be 
given  30  days  to  evaluate  the  impact  on 
anchorage  and  navigation.  Where  the 
Regional  Administrator  finds  that  less 
time  should  be  allowed  he  should  so  ad¬ 
vise  the  District  Engineer  of  such  lesser 
period  of  time  while  at  the  same  time 
outlining  his  reasons  for  such  lesser 
period  of  time.  In  all  cases  the  Regional 
Administrator  should  advise  the  Dis¬ 
trict  Engineer  that  failure  to  answer 
within  the  allotted  period  of  time  will 
be  deemed  to  be  a  finding  that  anchor¬ 
age  and  navigation  will  not  be  substan¬ 
tially  impaired  by  granting  of  this  per¬ 
mit.  Where  the  District  Engineer  ad¬ 
vises  the  Regional  Administrator  that 
anchorage  and  navigation  of  any  of  the 
navigable  waters  would  be  substantially 
impaired  by  the  granting  of  a  permit, 
such  permit  will  be  denied  and  the  ap¬ 


plicant  shall  be  so  notified.  Where  the 
District  Engineer  advises  the  Regional 
Administrator  that  the  Imposition  of 
specified  conditions  upon  the  permit  is 
necessary  to  avoid  any  substantial  im¬ 
pairment  of  any  of  the  navigable  waters, 
then  the  Regional  Administrator  shall 
include  in  the  permit  those  conditions 
so  specified  by  the  District  Engineer. 
Where  the  District  Engineer  notifies  the 
Regional  Administrator  thfet  more  time 
is  needed  for  his  evaluation  more  time 
will  be  granted  where  it  appears  that 
the  public  interest  warrants  such 
extension. 

(c)  Upon  receipt  of  an  application 
which  does  not  include  a  State  certifica¬ 
tion  where  such  certification  is  required 
by  section  401  of  the  Act.  the  Regional 
Administrator  will  make  available  one 
copy  of  the  application  form  to  the  State 
water  pollution  control  agency  for  the 
State  in  which  the  discharge  occurs  or 
will  occur.  Accompanying  the  application 
will  be  a  statement  by  the  Regional  Ad¬ 
ministrator  that  a  request  for  a  permit 
has  been  received  by  the  Environmental 
Protection  Agency,  and  that  before  the 
Agency  can  act  upon  such  request,  the 
State  must  (1)  certify  that  the  discharge 
will  comply  with  the  applicable  provi¬ 
sions  of  sections  301,  302,  306,  and  307 
or  (2)  certify  that  there  are  no  appli¬ 
cable  effluent  or  other  limitations  under 
sections  301  and  302  and  there  are  no 
applicable  standards  under  sections  306 
and  307,  or  (3)  deny  such  certification 
or  (4)  waive  its  right  to  certify  or  to  deny 
such  certification.  The  Regional  Admin¬ 
istrator  must  also  state  that  such  certifi¬ 
cation  or  denial  must  be  received  within 
a  specified  reasonable  period  of  time  or 
a  waiver  will  be  deemed  to  have  occurred. 

(d)  Upon  receipt  of  an  application 
from  a  Federal  facility  the  Regional  Ad¬ 
ministrator  shall  make  one  copy  of  the 
application  form  available  to  the  State 
water  pollution  control  agency  for  the 
State  in  which  the  discharge  will  occur. 
Accompanying  the  application  will  be 
statement  by  the  Regional  Administrator 
that  a  request  for  a  permit  has  been  re¬ 
ceived  by  the  Environmental  Protection 
Agency  and  that  the  Environmental  Pro¬ 
tection  Agency  would  appreciate  receiv¬ 
ing  from  the  State  its  comment  on  the 
discharge  and  any  condition  that  the 
State  would  recommend  applying  to  any 
permit  that  might  issue  for  the  dis¬ 
charge.  The  State  should  be  requested 
specifically  to  provide  what  conditions 
it  believes  necessary  in  order  that  the 
discharge  will  comply  with  sections  301, 
302,  306,  307,  and  313  of  the  Act. 

(e)  Regional  Administrators  shall  as¬ 
sist  applicants  for  permits  in  coordinat¬ 
ing  the  requirements  of  the  Act  with 
those  of  appropriate  public  health 
agencies. 

(f)  (1)  Complete  copies  of  all  appli¬ 
cations  filed  with  the  Environmental 
Protection  Agency  subsequent  to  June  1, 
1973,  shall  be  furnished  to  the  Depart¬ 
ment  of  the  Interior  and  Department 
of  Commerce  for  comment,  provided 
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that  these  agencies  may  waive  their  right 
to  receive  any  permit  applications  or 
categories  thereof.  Regional  Administra¬ 
tors  shall  meet  with  appropriate  officials 
of  the  Department  of  Interior  and  De¬ 
partment  of  Commerce  in  order  to  reach 
agreement  as  to  which  existing  applica¬ 
tion  forms  (filed  prior  to  June  1,  1973) 
those  agencies  are  to  receive.  Complete 
copies  of  all  application  forms  requested 
shall  be  made  available  to  those  agen¬ 
cies  for  comment.  When  an  application 
is  transmitted  to  these  agencies,  accom¬ 
panying  it  will  be  a  notice  that  the 
Envionmental  Protection  Agency  has  re¬ 
ceived  a  request  for  a  permit  to  discharge 
and  that  the  agencies  have  a  stated  num¬ 
ber  of  days  in  which  to  evaluate  the 
impact  of  granting  such  permit  upon 
the  fish,  shellfish,  and  wildlife  resources 
of  the  State  in  which  the  discharge  will 
occur,  and  to  advise  the  Regional  Admin¬ 
istrator  of  their  evaluations.  The  normal 
period  of  time  to  evaluate  the  effects 
of  the  discharge  on  fish,  shellfish,  and 
wildlife  resources  will  be  30  days.  In  all 
cases  the  Regional  Administrator  should 
advise  the  agencies  that  failure  to  an¬ 
swer  within  the  allotted  period  of  time 
will  be  deemed  to  be  a  statement  that 
the  agencies  do  not  choose  to  comment 
at  this  time.  Where  the  agencies  advise 
the  Regional  Administrator  that  the  im¬ 
position  of  specified  conditions  upon  the 
permit  is  necessary  to  avoid  substantial 
impairment  of  the  fish,  shellfish,  or  wild¬ 
life  resources,  the  Regional  Administrator 
may  include  in  the  permit  those  condi¬ 
tions  so  specified  by  the  agencies.  Where 
the  agency  notifies  the  Regional  Ad¬ 
ministrator  that  more  time  is  needed  for 
its  evaluation  more  time  will  be  granted 
where  it  appears  to  the  Regional  Ad¬ 
ministrator  that  the  public  interest  war¬ 
rants  such  extension. 

(2)  Similar  arrangements  should  be 
agreed  upon  by  appropriate  officials  of 
the  Department  of  Interior  and  Regional 
Administrators  concerning  the  review  of 
permits  which  involve  disposal  of  wastes 
to  groundwater. 

(g)  If  a  permit  issues,  a  copy  of  the 
permit  and,  if  not  previously  transmit¬ 
ted,  a  copy  of  the  application  form  shall 
be  transmitted  to  the  State  in  which  the 
discharge  is  located.  Copies  of  these 
documents  shall  be  available  for  inspec¬ 
tion  and  reproduction  by  the  public  in 
the  regional  office. 

§125.15  State  certification. 

(a)  Section  401(a)  (1)  of  the  Act,  pro¬ 
vides  that  “Any  applicant  for  a  Federal 
license  or  permit  to  conduct  any  activity 
including,  but  not  limited  to,  the  con¬ 
struction  or  operation  of  facilities,  which 
may  result  in  any  discharge  into  the  nav¬ 
igable  waters,  shall  provide  the  licensing 
or  permitting  agency  a  certification  from 
the  State  in  which  the  discharge  orig¬ 
inates  or  will  originate,  or,  if  appropriate, 
from  the  interstate  water  pollution  con¬ 
trol  agency  having  jurisdiction  over  the 
navigable  waters  at  the  point  where  the 
discharge  originates  or  will  originate, 
that  any  such  discharge  will  comply  with 
the  applicable  provisions  of  sections  301, 


302,  306,  and  307  of  the  Act.  In  the  case 
of  any  such  activity  for  which  there  is 
not  an  applicable  effluent  limitation  or 
other  limitation  under  sections  301(b) 
and  302,  and  there  is  not  an  applicable 
standard  under  sections  306  and  307,  the 
State  shall  so  certify.”  Where  certifica¬ 
tion  is  required,  no  license  or  permit  shall 
be  granted  until  the  certification  has 
been  obtained  or  has  been  waived.  A 
waiver  occurs  when  the  certifying 
agency  fails  or  refuses  to  act  on  a  request 
for  certification,  within  a  reasonable  pe¬ 
riod  of  time  (which  shall  not  exceed  1 
year)  after  receipt  of  such  request.  Three 
months  shall  generally  be  considered  to 
be  a  reasonable  period  of  time.  If,  how¬ 
ever,  special  circumstances  identified  by 
the  Regional  Administrator  require  that 
action  on  a  permit  application  be  taken 
within  a  more  limited  period  of  time, 
the  Regional  Administrator  shall  deter¬ 
mine  a  reasonable  lesser  period  of  time, 
advise  the  certifying  agency  of  the  need 
for  action  by  a  particular  date  and  that, 
if  certification  is  not  received  by  the  date 
established,  it  will  be  considered  that 
the  requirement  for  certification  has 
been  waived.  Similarly,  if  it  appears  that 
circumstances  may  reasonably  require  a 
period  of  time  longer  than  3  months,  the 
Regional  Administrator  may  afford  the 
certifying  agency  up  to  1  year  to  provide 
the  required  certification  before  deter¬ 
mining  that  a  waiver  has  occurred. 
Where  such  extension  of  time  is  made 
at  the  request  of  the  certifying  agency, 
the  request  must  be  in  writing  and  must 
include  the  reasons  for  the  request. 

(b)  Any  certification  provided  shall 
set  forth  any  effluent  limitations  and 
other  limitations,  and  monitoring  re¬ 
quirements  necessary  to  insure  compli¬ 
ance  with  any  applicable  effluent  limita¬ 
tions  and  other  limitations  under  sec¬ 
tions  301  or  302  of  the  Act,  standard  of 
performance  under  section  306  of  the 
Act,  or  prohibition,  effluent  standard,  or 
pretreatment  standard  under  section 
397  of  the  Act,  and  with  any  other  ap¬ 
propriate  requirement  of  State  law  set 
forth  in  such  certification. 

(c)  Discharges  from  agencies  or  in¬ 
strumentalities  of  the  Federal  Govern¬ 
ment,  as  provided  in  section  401(a)(6) 
of  the  Act,  do  not  require  certification 
pursuant  to  section  401. 

Subpart  C — Terms  and  Conditions  of 
Permits 

§  125.21  Prohibitions. 

(a)  No  permit  shall  be  issued  in  cases 
where  the  applicant,  pursuant  to  sec¬ 
tion  401  of  the  Act,  is  required  to  ob¬ 
tain  a  State  or  other  appropriate  certifi¬ 
cation  that  the  discharge  will  comply 
with  the  applicable  provisions  of  sec¬ 
tions  301,  302,  306,  and  307  and  such 
certification  was  denied. 

(b)  No  permit  shall  be  issued  where 
pursuant  to  section  401(a)  (2)  of  the  Act, 
the  imposition  of  conditions  cannot  in¬ 
sure  compliance  with  the  applicable 
water  quality  requirements  of  all  affected 
States. 

(c)  No  permit  shall  be  issued  if,  in  the 
judgment  of  the  Secretary  of  the  Army 


acting  through  the  Chief  of  Engineers, 
anchorage  and  navigation  of  any  of  the 
navigable  waters  would  be  substantially 
impaired  by  the  discharge. 

(d)  No  permit  shall  be  issued  for  the 
discharge  of  any  radiological,  chemical, 
or  biological  warfare  agent  or  high-level 
radioactive  waste  into  the  navigable 
waters. 

(e)  No  permit  shall  be  issued  for  any 
discharge  from  a  point  source  in  conflict 
with  a  plan  or  an  amendment  thereto 
approved  pursuant  to  section  208(b)  of 
the  Act. 

(f)  No  permit  shall  be  issued  for  any 
discharge  to  the  territorial  sea,  the 
waters  of  the  contiguous  zone,  or  the 
oceans,  prior  to  the  promulgation  of 
guidelines  under  section  403(c)  of  the 
Act  unless  the  Regional  Administrator 
determines  it  to  be  in  the  public  interest. 

(g)  No  permit  shall  be  issued  for  any 
discharge  to-  the  territorial  sea,  the 
waters  of  the  contiguous  zone,  or  the 
oceans,  after  promulgation  of  guidelines 
under  section  403(c)  except  in  compli¬ 
ance  with  such  guidelines. 

(h)  No  permit  shall  be  issued  for  any 
discharge  to  the  territorial  sea,  the 
waters  of  the  contiguous  zone,  or  the 
oceans,  subsequent  to  the  promulgation 
of  guidelines  pursuant  to  section  403(c) 
of  the  Act,  where  insufficient  informa¬ 
tion  exists  to  make  a  reasonable  judg¬ 
ment  as  to  whether  the  discharge  com¬ 
plies  with  any  such  guidelines. 

§  125.22  Conditions  of  permits. 

(a)  Regional  Administrators  shall  in¬ 
sure  that  the  terms  and  conditions  of  all 
issued  permits  provide  for  and  insure  the 
following: 

(1)  That  all  discharges  authorized  by 
the  permit  shall  be  consistent  with  the 
terms  and  conditions  of  the  permit:  that 
facility  expansions,  production  increases, 
or  process  modifications  which  result  in 
new  or  increased  discharges  of  pollutants 
must  be  reported  by  submission  of  a  new 
application,  or,  if  such  discharge  does 
not  violate  effluent  limitations  specified 
in  the  permit,  by  submission  to  the  Re¬ 
gional  Administrator  of  notice  of  such 
new  or  increased  discharges  of  pol¬ 
lutants:  that  the  discharge  of  any  pol¬ 
lutant  more  frequently  than  or  at  a  level 
in  excess  of  that  identified  and  author¬ 
ized  by  the  permit  shall  constitute  a 
violation  of  the  terms  and  conditions  of 
the  permit; 

(2)  That  following  notice  and  oppor¬ 
tunity  for  a  public  hearing  the  permit 
may  be  modified,  suspended,  or  revoked 
in  whole  or  in  part  during  its  term  for 
cause  including,  but  not  limited  to,  the 
following: 

(i)  Violation  of  any  terms  or  condi¬ 
tions  of  the  permit; 

(ii)  Obtaining  a  permit  by  misrepre¬ 
sentation  or  failure  to  disclose  fully  all 
relevant  facts;  and, 

(iii)  A  change  in  any  condition  that 
requires  either  a  temporary  or  perma¬ 
nent  reduction  or  elimination  of  the  per¬ 
mitted  discharge; 
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(3)  That  the  permittee  shall  permit 
the  Regional  Administrator  or  his  au¬ 
thorized  representative,  and/or  the  au¬ 
thorized  representative  of  the  State 
water  pollution  control  agency  in  the 
case  of  non-Federal  facilities,  upon  the 
presentation  of  his  credentials: 

(1)  To  enter  upon  the  permittee’s 
premises  in  which  an  effluent  source  is 
located  or  in  which  any  records  are  re¬ 
quired  to  be  kept  under  terms  and  condi¬ 
tions  of  the  permit ; 

(ii)  To  have  access  to  and  copy  at 
reasonable  times  any  records  required  to 
be  kept  under  terms  and  conditions  of 
the  permit; 

tiii)  To  inspect  at  reasonable  times 
any  monitoring  equipment  or  method  re¬ 
quired  in  the  permit;  or 

(iv)  To  sample  at  reasonable  times 
any  discharge  of  pollutants. 

(4)  That  the  permittee  shall  at  all 
times  maintain  in  good  working  order 
and  operate  as  efficiently  as  possible  any 
facilities  or  systems  of  control  Installed 
or  utilized  by  the  permittee  to  achieve 
compliance  with  the  terms  and  condi¬ 
tions  of  the  permit. 

(5)  The  issuance  of  a  permit  does  not 
convey  any  property  rights  either  in  real 
estate  or  material,  or  any  exclusive  priv¬ 
ileges,  nor  does  it  authorize  any  injury 
to  private  property  or  invasion  of  rights, 
nor  any  infringement  of  Federal,  State, 
or  local  laws  or  regulations;  nor  does  it 
obviate  the  necessity  of  obtaining  State 
or  local  assent  required  by  law  for  the 
discharge  authorized. 

(6)  That  if  a  toxic  effluent  standard  or 
prohibition  (including  any  schedule  of 
compliance  specified  in  such  effluent 
standard  or  prohibition)  is  established 
under  section  307(a)  of  the  Act  for  a 
toxic  pollutant  which  is  present  in  the 
permittee’s  discharge  and  such  standard 
or  prohibition  is  more  stringent  than  any 
limitation  upon  such  pollutant  in  the 
permit,  the  Regional  Administrators 
shall  revise  or  modify  the  permit  in  ac¬ 
cordance  with  the  toxic  effluent  standard 
or  prohibition  and  so  notify  the 
permittee. 

(b)  Permits  shall  also  include  such 
special  conditions  as  are  necessary  to 
assure  compliance  with  applicable  efflu¬ 
ent  limitations  or  other  water  quality 
requirements  including  schedules  of  com¬ 
pliance,  treatment  standards,  and  such 
other  conditions  as  the  Regional  Admin¬ 
istrator  considers  necessary  or  appropri¬ 
ate  to  carry  out  the  provisions  of  the 
Act.  Permits  shall  also  contain  such  other 
conditions  as  the  District  Engineer  of  the 
Corps  of  Engineers  considers  to  be  neces¬ 
sary  to  insure  that  navigation  and  an¬ 
chorage  will  not  be  substantially  im¬ 
paired.  Also,  conditions  recommended  by 
State  water  pollution  control  officials. 
Federal  and  State  fish,  shellfish,  and 
wildlife  resources  officials,  or  other  gov¬ 
ernmental  officials  may  be  added  to  per¬ 
mits  if  the  Regional  Administrator  be¬ 
lieves  such  recommended  conditions  will 
aid  in  carrying  out  the  purposes  of  the 
Act.  Furthermore,  all  permits  will  be 
conditioned  upon  achieving  compliance 
with  any  applicable  effluent  limitations 
and  other  limitations,  and  monitoring 


requirements  set  forth  in  any  certifica¬ 
tion  issued  pursuant  to  section  401  of  the 
Act. 

§  125.23  Schedule*  of  compliance  in 
permits. 

Regional  Administrators  shall  follow 
the  procedures  below  in  setting  sched¬ 
ules  of  compliance  in  permits : 

(a)  With  respect  to  any  discharge 
which  is  not  in  compliance  with  appli¬ 
cable  effluent  standards  and  limitations, 
applicable  water  quality  standards,  and 
other  applicable  requirements,  the  per¬ 
mittee  shall  be  required  to  take  specific 
steps  to  achieve  compliance  with  the 
following : 

(1)  Any  schedule  of  compliance  con¬ 
tained  in : 

(1)  Applicable  effluent  standards  and 
limitations ;  or, 

(ii)  Water  quality  standards,  if  more 
stringent;  or, 

(iii)  Any  other  legally  applicable  re¬ 
quirements,  if  more  stringent. 

(2)  In  the  absence  of  any  applicable 
schedule  of  compliance,  in  the  shortest 
reasonable  period  of  time,  such  period 
to  be  consistent  with  the  guidelines  and 
requirements  of  the  Act. 

(b)  In  any  case  where  the  period  of 
time  for  compliance  specified  in  para¬ 
graph  (a)  of  this  section  exceeds  9 
months,  a  schedule  of  compliance  shall 
be  specified  in  the  permit  which  will  set 
forth  interim  requirements  and  the  dates 
for  their  achievement;  in  no  event  shall 
more  than  9  months  elapse  between  in¬ 
terim  dates.  If  the  time  necessary  for 
completion  of  the  interim  requirement 
(such  as  the  construction  of  a  treatment 
facility)  is  more  than  9  months  and  is 
not  readily  divided  into  stages  for  com¬ 
pletion,  Interim  dates  shall  be  specified 
for  the  submission  of  reports  of  progress 
toward  completion  of  the  interim  re¬ 
quirement.  For  each  permit  schedule  of 
compliance,  interim  dates  and  the  final 
date  for  compliance  shall,  to  the  extent 
practicable,  fall  on  the  last  day  of  the 
months  of  March.  June,  September,  and 
December. 

(c)  Not  later  than  14  days  following 
each  interim  date  and  the  final  date  of 
compliance  the  permittee  shall  provide 
the  Regional  Administrator  with  written 
notice  of  the  permittee’s  compliance  or 
noncompliance  with  the  interim  or  final 
requirements. 

<d)  The  Regional  Administrator  may, 
upon  request  of  the  applicant,  and  after 
public  notice,  revise  or  modify  a  schedule 
of  compliance  in  an  issued  permit  if  he 
determines  good  and  valid  cause  (such 
as  an  act  of  God,  strike,  flood,  materials 
shortage,  or  other  event  over  which  the 
permittee  has  little  or  no  control)  exists 
for  such  revision.  All  revisions  or  modi¬ 
fications  made  pursuant  to  this  subsec¬ 
tion  during  the  period  ending  30  days 
prior  to  the  date  of  preparation  of  such 
list,  shall  be  Included  in  the  list  prepared 
by  the  Regional  Administrator  pursuant 
to  §  125.23(e)  below. 

(e)  On  the  last  day  of  the  months  of 
February,  May,  August,  and  November 
the  Regional  Administrator  shall  pre¬ 
pare  a  list  of  all  instances,  as  of  30  days 


prior  to  the  date  of  such  report,  of  fail¬ 
ure  or  refusal  of  a  permittee  to  comply 
with  an  interim  or  final  requirement  or 
to  notify  the  Regional  Administrator  of 
compliance  or  noncompliance  with  each 
interim  or  final  requirement  (as  required 
pursuant  to  (b)  above).  Such  list  shall 
be  available  to  the  public  for  inspection 
and  copying  and  shall  contain  at  least 
the  following  information  with  respect  to 
each  instance  of  noncompliance: 

(1)  Name  and  address  of  each  non¬ 
complying  permittee; 

(2)  A  short  description  of  each  in¬ 
stance  of  noncompliance  (e.g.,  failure  to 
submit  preliminary  plans,  2-week  delay 
in  commencement  of  construction  of 
treatment  facility;  failure  to  notify  the 
Regional  Administrator  of  compliance 
with  interim  requirement  to  complete 
construction  by  June  30,  etc.) ; 

(3)  A  short  description  of  actions  or 
proposed  actions  by  the  permittee  or 
the  Regional  Administrator  to  comply 
or  enforce  compliance  with  the  interim 
or  final  requirement;  and 

(4)  Any  details  which  tend  to 
explain  or  mitigate  an  instance  of  non- 
compliance  with  an  Interim  or  final  re¬ 
quirement  (e.g.,  construction  delayed  due 
to  materials  shortage,  plan  approval  de¬ 
layed  by  objections  from  State  fish  and 
wildlife  agency). 

§  125.24  Effluent  limitations  in  permits. 

(a)  In  the  application  of  effluent 
standards  and  limitations,  water  quality 
standards,  and  other  applicable  require¬ 
ments,  the  Regional  Administrator  shall, 
for  each  permit,  specify  average  and 
maximum  daily  quantitative  limitations 
for  the  level  of  pollutants  in  the  author¬ 
ized  discharge  in  terms  of  weight  (ex¬ 
cept  pH,  temperature,  radiation,  and 
any  other  pollutants  not  appropriately 
expressed  by  weight,  and  except  for  dis¬ 
charges  whose  constituents  cannot  be 
appropriately  expressed  by  weight) .  The 
Regional  Administrator  may,  in  his  dis¬ 
cretion,  in  addition  to  the  specification 
of  daily  quantitative  limitations  by 
weight,  specify  other  limitations,  such 
as  average  or  maximum  concentration 
limits,  for  the  level  of  pollutants  in  the 
authorized  discharge.  Effluent  limitations 
for  multiproduct  operations  shall  provide 
for  appropriate  waste  variations  from 
such  plants.  Where  a  schedule  of  compli¬ 
ance  is  included  as  a  condition  in  a  per¬ 
mit,  effluent  limitations  shall  be  included 
for  the  interim  period  as  well  as  for  the 
period  following  the  final  compliance 
date. 

(b)  Notwithstanding  any  other  provi¬ 
sion  in  the  regulations  in  this  part,  any 
point  source  the  construction  of  which 
is  commenced  after  the  date  of  enact¬ 
ment  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  and 
which  is  so  constructed  as  to  meet  all 
applicable  standards  of  performance  (as 
defined  in  section  306  of  the  Act)  shall 
not  be  subject  to  any  more  stringent 
standard  of  performance  during  a  10- 
year  period  beginning  on  the  date  of 
completion  of  such  construction  or  dur¬ 
ing  the  period  of  depreciation  or  amorti¬ 
zation  of  such  facility  for  the  purposes 
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of  section  167  or  section  169  (or  both) 
of  the  Internal  Revenue  Code  of  1954, 
whichever  period  ends  first. 

§  125.25  Duration  of  permits. 

(a)  No  permit  will  issue  for  a  period 
longer  than  5  years. 

(b)  Permits  of  less  than  5  years’  dura¬ 
tion  may  issue  in  appropriate  cases  and 
Regional  Administrators  shall  give  great 
weight  to  the  advice  of  State  or  inter¬ 
state  water  pollution  control  officials  on 
the  appropriate  duration  for  particular 
permits. 

(c)  All  permits  will  be  for  a  fixed  term. 
§  125.26  Special  categories  of  permits. 

(a)  Disposal  of  pollutants  into  wells. 

(1)  If  an  applicant  for  a  permit  Is 
disposing  or  proposes  to  dispose  of  pollu¬ 
tants  into  wells  as  part  of  a  program  to 
meet  the  proposed  terms  and  conditions 
of  a  permit,  the  Regional  Administrator 
shall  specify  additional  terms  and  con¬ 
ditions  in  the  permit  which  shall  (1)  pro¬ 
hibit  the  disposal,  or  (ii)  control  the  dis¬ 
posal  in  order  to  prevent  pollution  of 
ground  and  surface  water  resources  and 
to  protect  the  public  health  and  welfare. 

(2)  The  Regional  Administrator  shall 
utilize  in  his  review  of  any  permits  pro¬ 
posed  to  be  issued  for  the  disposal  of 
pollutants  into  wells,  any  policies,  tech¬ 
nical  information,  or  requirements,  spe¬ 
cified  by  the  Administrator  in  regulations 
issued  pursuant  to  the  Act  or  In  directives 
issued  to  regional  offices. 

(b)  Discharges  from  publicly  owned 
treatment  works. 

(1)  If  the  permit  is  for  a  discharge 
from  a  publicly  owned  treatment  work, 
the  Regional  Administrator  shall  require 
the  permittee  to  provide  notice  to  the 
Regional  Administrator  of  the  following: 

(1)  Any  new  introduction  of  pollutants 
into  such  treatment  works  from  a  source 
which  would  be  a  new  source  as  defined  in 
section  306  of  the  Act  if  such  source  were 
discharging  pollutants; 

(ii)  Any  new  introduction  of  pollu¬ 
tants  which  exceeds  10,000  gallons  on  any 
1  day  into  such  treatment  works  from 
a  source  which  would  be  subject  to  sec¬ 
tion  301  of  the  Act  if  such  source  were 
discharging  pollutants;  and, 

(iii)  Any  substantial  change  in  vol¬ 
ume  or  character  of  pollutants  being  in¬ 
troduced  into  such  treatment  works  by  a 
source  introducing  pollutants  Into  such 
works  at  the  time  of  issuance  of  the  per¬ 
mit. 

(2)  Such  notice  shall  include  informa¬ 
tion  on : 

(i)  The  quality  and  quantity  of  efflu¬ 
ent  to  be  introduced  into  such  treatment 
works,  and, 

(ii)  Any  anticipated  impact  of  such 
change  in  the  quantity  or  quality  of  ef¬ 
fluent  to  be  discharged  from  such  pub¬ 
licly  owned  treatment  works. 

(3)  The  permittee  shall  require  any 
industrial  user  of  such  treatment  works 
to  comply  with  the  requirements  of  sec¬ 
tions  204(b) ,  307,  and  308  of  the  Act.  Any 
industrial  user  subject  to  the  require¬ 
ments  of  section  307  of  the  Act  shall  be 
required  by  the  permittee  to  prepare  and 
transmit  to  the  Regional  Administrator 


periodic  notice  (over  intervals  not  to  ex¬ 
ceed  9  months)  of  progress  toward  full 
compliance  with  section  307  require¬ 
ments. 

(4)  The  permittee  shall  require  any  in¬ 
dustrial  user  of  storm  sewers  to  comply 
with  the  requirement  of  section  308  of 
the  Act. 

§  125.27  Monitoring,  recording,  and  re¬ 
porting. 

(a)  Any  permit  shall  be  subject  to 
such  monitoring  requirements  as  may  be 
reasonably  required  by  the  Regional  Ad¬ 
ministrator,  including  the  installation, 
use,  and  maintenance  of  monitoring 
equipment  or  methods  (including,  where 
appropriate,  biological  monitoring 
methods) . 

(b)  Any  discharge  which: 

(1)  Is  not  a  minor  discharge;  or 

(2)  The  Regional  Administrator  re¬ 
quires  to  be  monitored;  or 

(3)  Contains  toxic  pollutants  for 
which  an  effluent  standard  has  been  es¬ 
tablished  by  the  Administrator  pursuant 
to  section  307(a)  of  the  Act,  shall  be 
monitored  by  the  permittee  for  at  least 
the  following: 

(i)  Flow  (in  gallons  per  day) ;  and, 

(ii)  All  of  the  following  pollutants; 

(A)  Pollutants  (measured  either  di¬ 
rectly  or  indirectly  through  the  use  of 
accepted  correlation  coefficients  or 
equivalent  measurements)  which  are 
subject  to  reduction  or  elimination  under 
the  terms  and  conditions  of  the  permit; 

(B)  Pollutants  which  the  Regional 
Administrator  finds,  on  the  basis  of  in¬ 
formation  available  to  him,  could  have 
a  significant  impact  on  water  quality; 

(C)  Pollutants  specified  by  the  Ad¬ 
ministrator,  in  regulations  issued  pursu¬ 
ant  to  the  Act,  as  subject  to  monitoring; 

(c)  Each  effluent  flow  or  pollutant 
required  to  be  monitored  pursuant  to 
paragraph  (b)  of  this  section  shall  be 
monitored  at  intervals  sufficiently  fre¬ 
quent  to  yield  data  which  reasonably 
characterizes  the  nature  of  the  discharge 
of  the  monitored  effluent  flow  or  pol¬ 
lutant.  Variable  effluent  flow’s  and  pol¬ 
lutant  levels  may  be  monitored  at  more 
frequent  intervals  than  relatively  con¬ 
stant  effluent  flow  and  pollutant  levels 
which  may  be  monitored  at  less  frequent 
intervals. 

(d)  The  Regional  Administrator  shall 
specify  recording  requirements  for  any 
permit  which  requires  monitoring  of  the 
authorized  discharge  consistent  with  the 
following: 

(1)  The  permittee  shall  maintain  rec¬ 
ords  of  all  information  resulting  from 
any  monitoring  activities  required  of  him 
in  his  permit; 

(2)  Any  records  of  monitoring  activi¬ 
ties  and  results  shall  include  for  all 
samples: 

(i)  The  date,  exact  place,  and  time  of 
sampling; 

(ii)  The  dates  analyses  were  per¬ 
formed  ; 

(iii)  Who  performed  the  analyses; 

(iv)  The  analytical  techniques/meth¬ 
ods  used;  and 

(v)  The  results  of  such  analyses; 

(3)  The  permittee  shall  be  required  to 


retain  for  a  minimum  of  3  years  any 
records  of  monitoring  activities  and  re¬ 
sults  including  all  original  strip  chart 
recordings  for  continuous  monitoring 
instrumentation  and  calibration  and 
maintenance  records.  This  period  of  re¬ 
tention  shall  be  extended  during  the 
course  of  any  unresolved  litigation 
regarding  the  discharge  of  pollutants 
by  the  permittee  or  when  requested 
by  the  Regional  Administrator. 

(e)  The  Regional  Administrator  shall 
require  periodic  reporting  (at  a  fre¬ 
quency  of  not  less  than  once  per  year) 
on  the  proper  NPDES  reporting  form  of 
monitoring  results  obtained  by  a  per¬ 
mittee  pursuant  to  monitoring  require¬ 
ments  in  a  permit.  Such  reporting  pe¬ 
riods,  whose  length  shall  be  determined 
by  the  Regional  Administrator  shall  end 
on  the  last  day  of  March,  June,  Sep¬ 
tember,  and/or  December. 

Subpart  D — Notice  and  Public 
Participation 

§  125.31  Formulation  of  tentative  de¬ 
terminations  and  draft  permits. 

(a)  The  regional  staff  shall  formulate 
and  prepare  tentative  determinations 
with  respect  to  a  permit  in  advance  of 
public  notice  of  the  proposed  issuance  or 
denial  of  the  permit.  Such  tentative  de¬ 
terminations  shall  include  at  least  the 
following : 

(1)  A  proposed  determination  to  issue 
or  to  deny  a  permit  for  the  discharge 
described  in  the  application;  and, 

(2)  If  the  determination  proposed  in 
paragraph  (a)  (1)  of  this  section  is  to 
issue  the  permit,  the  following  additional 
tentative  determinations; 

(i)  Proposed  effluent  limitations  for 
those  pollutants  proposed  to  be  limited; 

(ii)  A  proposed  schedule  of  compli¬ 
ance,  as  provided  in  5  125.23  of  these 
regulations,  including  interim  dates  and 
requirements,  for  meeting  the  proposed 
effluent  limitations;  and, 

(iii)  A  brief  description  of  any  other 
proposed  special  conditions  (other  than 
those  required  by  §  125.22(a)  of  the  reg¬ 
ulations  in  this  part)  which  will  have  a 
significant  impact  upon  the  discharge 
described  in  the  application. 

(b)  The  regional  staff  shall  organize 
the  tentative  determinations  prepared 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  into  a  draft  permit. 

§  125.32  Public  notice. 

(a)  Public  notice  of  every  complete 
application  for  a  permit  shall  be  circu¬ 
lated  in  a  manner  designed  to  inform  in¬ 
terested  and  potentially  interested  per¬ 
sons  of  the  discharge  and  of  the  pro¬ 
posed  determination  to  issue  or  to  deny 
a  permit  for  the  discharge.  Public  notice 
of  hearings  shall  be  circulated  in  a 
manner  designed  to  inform  interested 
and  potentially  interested  persons  of  the 
discharge  and  of  the  intention  to  hold  a 
hearing  on  the  matter  of  the  proposal 
to  issue  or  deny  a  permit  for  the  dis¬ 
charge.  Procedures  for  the  circulation 
of  public  notice  shall  include  at  least  the 
following: 


No.  98— Pt.  III- 


FEDERAL  REGISTER,  VbL.  38,  NO.  98— TUESDAY,  MAY  22,  1973 


13536 


RULES  AND  REGULATIONS 


(1)  Notice  shall  be  circulated  within 
the  geographical  area  of  the  proposed 
discharge;  such  circulation  shall  include 
any  one  of  the  following; 

(1)  Posting  in  the  post  office  and 
public  places  of  the  municipality  nearest 
the  premises  of  the  applicant  in  which 
the  effluent  source  is  located; 

(ii)  Posting  near  the  entrance  to  the 
applicant’s  premises  and  in  nearby 
places;  or 

<iii)  Publishing  in  local  newspapers 
and  periodicals,  or,  if  appropriate,  in  a 
daily  newspaper  of  general  circulation; 
except  that  public  notice  of  hearings 
shall  be  published  in  at  least  one  news¬ 
paper  of  general  circulation  within  the 
geographical  area  of  the  discharge  in 
all  cases. 

(2)  Notice  shall  be  mailed  to  the 
applicant  and  to  any  person  or  group 
upon  request;  and 

(3)  The  Regional  Administrator  shall 
add  the  name  of  any  person  or  group 
upon  request  to  a  mailing  list  to  receive 
copies  of  notices  for  all  applications 
within  the  State  or  within  a  certain  geo¬ 
graphical  area. 

(4)  Regional  Administrators  shall  no¬ 
tify  Federal  and  State  fish,  shellfish,  and 
wildlife  resource  agencies  and  other  ap¬ 
propriate  government  agencies  of  each 
complete  application  for  a  permit  and 
of  hearings  and  shall  provide  such  agen¬ 
cies  an  opportunity  to  submit  their  writ¬ 
ten  viewrs  and  recommendations  on  each 
complete  application. 

(b)  (1)  Where  notice  is  being  given  of 
an  application  for  a  permit,  the  Regional 
Administrator  shall  provide  a  period  of 
not  less  than  30  days  following  the  date 
of  the  public  notice  during  which  time 
interested  persons  may  submit  their 
written  views  concerning  the  tentative 
determinations  or  request  that  a  hearing 
be  held.  All  written  comments  submitted 
during  the  30-day  comment  period  shall 
be  retained  by  the  Regional  Administra¬ 
tor  and  considered  in  the  formulation 
of  his  final  determinations  with  respect 
to  the  application.  Extensions  of  time  for 
the  receipt  of  comments  following  the 
end  of  the  comment  period  may  be 
granted  by  the  Regional  Administrator 
when  the  public  interest  warrants. 

(2)  Where  notice  is  being  given  of  a 
hearing,  the  Regional  Administrator 
shall  provide  a  period  of  not  less  than 
30  days  following  the  date  of  the  public 
notice  during  which  time  interested  per¬ 
sons  may  prepare  themselves  for  the 
hearing. 

(c)  The  contents  of  public  notice  of 
an  application  shall  include  at  least  the 
following: 

(1)  Name,  address,  phone  number  of 
regional  office  issuing  the  public  notice; 

(2)  Name  and  address  of  each 
applicant; 

(3)  Brief  description  of  each  appli¬ 
cant’s  activities  or  operations  which  re¬ 
sult  in  the  discharge  described  in  the 
application  including  a  statement  of 
whether  the  application  pertains  to  new 
or  existing  discharges  (e.g.,  new  munici¬ 
pal  waste  treatment  plant,  existing  steel 
manufacturing,  drainage  from  existing 
mining  activities) ; 


(4)  Name  of  waterway  to  which  each 
discharge  is  made  and  a  short  descrip¬ 
tion  of  the  location  of  each  discharge 
on  the  waterway; 

(5)  A  statement  of  the  regional  staff’s 
tentative  determination  to  issue  or  deny 
a  permit  for  the  discharge  described  in 
the  application. 

(6)  A  brief  description  of  the  proce¬ 
dures  for  the  formulation  of  final  deter¬ 
minations,  including  the  30-day  com¬ 
ment  period  required  by  paragraph  (b) 
of  this  section  and  any  other  means  by 
which  interested  persons  may  influence 
or  comment  upon  those  determinations; 

(7)  Address  and  phone  number  of 
premises  at  which  interested  persons 
may  obtain  further  information,  request 
a  copy  of  the  fact  sheet  prepared  pursu¬ 
ant  to  §  125.33,  request  a  copy  of  the 
draft  permit  prepared  pursuant  to 
I  125.31,  and  inspect  and  copy  forms 
and  related  documents;  and 

(8)  Where  applicable,  a  statement 
that  confidential  information  has  been 
received  that  may  be  used  to  determine 
some  of  the  conditions  for  the  permit. 

(d)  The  contents  of  public  notice  of 
any  hearing  shall  include  at  least  the 
following: 

(1)  Name,  address,  and  phone  number 
of  regional  office  holding  the  hearing; 

(2)  Name  and  address  of  each  appli¬ 
cant  whose  application  will  be  consid¬ 
ered  at  the  hearing; 

(3)  Name  of  waterway  to  which  each 
discharge  is  made  and  a  short  descrip¬ 
tion  of  the  location  of  each  discharge  on 
the  waterway; 

(4)  A  brief  reference  to  the  public  no¬ 
tice  issued  for  each  application,  includ¬ 
ing  identification  number  and  date  of 
issuance; 

(5)  Information  regarding  the  time 
and  location  for  the  hearing; 

(6)  The  purpose  of  the  hearing; 

(7)  A  concise  statement  of  the  issues 
raised  by  the  persons  requesting  the 
hearing; 

(8)  Address  and  phone  number  of 
premises  at  which  interested  persons  may 
obtain  further  information,  request  a 
copy  of  each  draft  permit  prepared  pur¬ 
suant  to  §  125.31,  request  a  copy  of  each 
fact  sheet  prepared  pursuant  to  §  125.33, 
and  inspect  and  copy  forms  and  related 
documents; 

(9)  A  brief  description  of  the  nature 
of  the  hearing,  including  the  rules  and 
procedures  to  be  followed;  and 

(10)  Where  applicable,  a  statement 
that  confidential  information  has  been 
received  that  may  be  used  to  determine 
some  of  the  conditions  for  the  permit. 

(e)  The  Regional  Administrator,  in 
his  discretion,  may  include  in  any  notice 
of  application  for  a  permit  under  para¬ 
graph  (c)  of  this  section  a  notice  of  hear¬ 
ing  in  accordance  with  paragraph  (d)  of 
this  section,  whether  or  not  any  request 
for  such  hearing  shall  have  been  submit¬ 
ted  to  him. 

(f )  Any  public  notice  issued  under  this 
section  may  describe  more  than  one  dis¬ 
charge  except  that  each  discharge  will 
be  described  separately. 

(g)  If  individual  States,  in  connection 
with  applications  for  certification  re¬ 


quired  by  section  401  of  the  Act,  wish  to 
enter  into  agreements  for  Joint  Federal - 
State  public  notice  concerning  permits, 
the  Regional  Administrator  may,  after 
consulting  with  headquarters,  approve 
mutually  satisfactory  agreements  con¬ 
sistent  with  this  section. 

§  125.33  Fact  sheets. 

(a)  For  every  discharge  which  has  a 
total  volume  of  more  than  500,000  gal 
on  any  day  of  the  year  the  Regional 
Administrator  shall  prepare  and.  fol¬ 
lowing  public  notice,  shall  send  to  the 
applicant,  and  upon  request  to  any  other 
person,  a  fact  sheet  with  respect  to  the 
application  described  in  the  public  no¬ 
tice.  The  contents  of  fact  sheets  shall 
include  at  least  the  following  informa¬ 
tion: 

(1)  A  sketch  or  detailed  description 
of  the  location  of  the  discharge  described 
in  the  application; 

(2)  A  quantitative  description  of  the 
discharge  described  in  the  application 
which  includes  at  least  the  following: 

(i)  The  rate  of  frequency  of  the  pro¬ 
posed  discharge;  if  the  discharge  is  con¬ 
tinuous,  the  average  daily  flow  in  gallons 
per  day  or  million  gallons  per  day,  and 
where  appropriate  the  maximum  and 
minimum  flow  in  gallons  per  day  or  mil¬ 
lion  gallons  per  day ; 

(ii)  The  average  summer  and  winter 
temperatures  of  the  discharge  in  degrees 
Fahrenheit  and  where  appropriate  the 
maximum  and  minimum  temperature  in 
degrees  Fahrenheit;  and 

(iii)  The  average  daily  discharge  in 
pounds  per  day,  and  milligrams  per  liter 
where  appropriate,  of  any  pollutants 
which  are  present  in  significant  quan¬ 
tities  or  which  are  subject  to  limitations 
or  prohibition  under  section  301,  302, 
306,  or  307  of  the  Act  and  regulations 
published  thereunder; 

(3)  The  tentative  determinations  re¬ 
quired  under  §  125.31  of  the  regulations 
in  this  part. 

(4)  A  brief  citation,  including  a  brief 
identification  of  the  uses  for  which  the 
receiving  waters  have  been  classified,  of 
the  water  quality  standards  and  effluent 
standards  and  limitations  applied  to  the 
proposed  discharge;  and, 

(5)  A  more  detailed  description  of  the 
procedures  for  the  formulation  of  final 
determinations  than  that  given  in  the 
public  notice  including: 

(i)  The  term  of  the  30-day  comment 
period  required  by  §  125.32  of  these  regu¬ 
lations  and  the  address  where  comments 
will  be  received; 

(ii)  Procedures  for  requesting  a  hear¬ 
ing  and  the  nature  thereof ;  and, 

(iii)  Any  other  procedures  by  which 
the  public  may  participate  in  the  formu¬ 
lation  of  the  final  determinations. 

(b)  The  Regional  Administrator  shall 
add  the  name  of  any  person  or  group 
upon  request  to  a  mailing  list  to  receive 
copies  of  fact  sheets. 

(c)  The  Regional  Administrator  shall 
transmit  one  copy  of  each  fact  sheet  to 
appropriate  officials  of  Federal  and  State 
fish,  shellfish,  and  wildlife  resource 
agencies. 
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§  125.34  Hearings  and  appeals. 

(a)  Definitions. — (1)  “Party”  shall 
mean  the  officials  designated  by  the  Ad¬ 
ministrator  or  the  Regional  Administra¬ 
tor  to  prepare  permits  for  issuance,  the 
applicant  for  a  permit,  and  any  person 
who  files  a  request  for  hearing  or  a  re¬ 
quest  to  be  a  party  pursuant  to  para¬ 
graph  (c)  of  this  section. 

(2)  “Person”  shall  mean  the  State 
water  pollution  control  agency  of  any 
State  or  States  in  which  the  discharge  or 
proposed  discharge  shall  originate  or 
which  may  be  affected  by  such  discharge, 
the  applicant  for  a  permit,  and  any  for¬ 
eign  country.  Federal  agency,  or  other 
person  or  persons  having  an  interest 
which  may  be  affected. 

(3)  The  term  “Administrator”  means 
the  Administrator,  Environmental  Pro¬ 
tection  Agency,  or  any  officer  or  employee 
of  the  Agency  to  whom  authority  may  be 
delegated  to  act  in  his  stead,  including, 
where  appropriate,  a  judicial  officer. 

(4)  The  term  “judical  officer”  means 
an  officer  or  employee  of  the  Environ¬ 
mental  Protection  Agency  appointed  as 
a  judicial  officer,  pursuant  to  these  rules 
who  shall  meet  the  qualifications  and 
perform  functions  as  herein  provided. 

(1)  Office. — There  may  be  designated 
for  the  purposes  of  these  regulations  one 
or  more  judicial  officers.  As  work  requires, 
there  may  be  a  judicial  officer  designated 
to  act  for  the  purposes  of  a  particular 
case. 

(ii)  Qualifications. — A  judicial  officer 
may  be  a  permanent  or  temporary  em¬ 
ployee  of  the  Agency  who  performs  other 
duties  for  the  Agency.  Such  judicial  offi¬ 
cer  shall  not  be  employed  by  the  office  of 
enforcement  and  general  counsel  or  the 
office  of  air  and  water  programs  or  have 
any  connection  with  the  preparation  or 
presentation  of  evidence  for  a  hearing. 

(iii)  Functions. — The  Administrator 
may  delegate  any  or  part  of  his  authority 
to  act  in  a  given  case  under  this  section 
to  a  judicial  officer.  The  administrator 
may  delegate  his  authority  to  make  find¬ 
ings  of  fact  and  draw  conclusions  of  law 
in  a  particular  proceeding,  provided  that 
this  delegation  shall  not  preclude  the 
judicial  officer  from  referring  any  motion 
or  case  to  the  Administrator  when  the 
judicial  officer  determines  such  referral 
to  be  appropriate.  The  Administrator, 
in  deciding  a  case  himself,  may  consult 
with  and  assign  the  preliminary  drafting 
of  conclusions  of  law  and  findings  of  fact 
to  any  judicial  officer. 

(5)  The  term  “regional  hearing  clerk” 
means  an  employee  of  the  Environmental 
Protection  Agency  designated  by  the  Re¬ 
gional  Administrator  to  establish  a  re¬ 
pository  for  all  documents  relating  to 
hearings  under  this  section. 

(b)  Public  hearings. — (1)  Where  the 
Regional  Administrator  finds  a  signifi¬ 
cant  degree  of  public  interest  in  a  pro¬ 
posed  permit  or  group  of  permits,  he  may 
hold  a  public  hearing  to  consider  such 
permit  or  permits.  Public  notice  of  such 
hearings  shall  be  given  in  the  manner 
specified  in  §  125.32. 

(2)  Hearings  held  pursuant  to  this 
paragraph  shall  be  conducted  by  the  Re- 
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gional  Administrator,  or  his  designee,  in 
an  orderly  and  expeditious  manner. 

(3)  Any  person  shall  be  permitted  to 
submit  oral  or  written  statements  and 
data  concerning  the  proposed  permit. 
The  Regional  Administrator,  or  his 
designee,  shall  have  discretion  to  fix  rea¬ 
sonable  limits  upon  the  time  allowed  for 
oral  statements,  and  may  require  the 
submission  of  statements  in  writing. 

(4)  Following  the  public  hearing,  the 
Regional  Administrator  may  make  such 
modifications  in  the  terms  and  condi¬ 
tions  of  proposed  permits  as  may  be  ap¬ 
propriate  and  shall  issue  or  deny  the 
permit.  The  Regional  Administrator  shall 
provide  a  notice  of  such  issuance  or 
denial  to  any  person  who  participated 
in  the  public  hearing  and  to  appropriate 
persons  on  the  mailing  list  established 
under  §  125.32(a)(3).  Such  notice  shall 
briefly  indicate  any  significant  changes 
which  have  been  made  from  terms  and 
conditions  set  forth  in  the  draft  permit. 
Any  permit  issued  following  a  public 
hearing  shall  become  effective  30  days 
after  the  date  it  is  issued  by  the  Regional 
Administrator,  unless  the  Regional  Ad¬ 
ministrator  grants  a  request  for  an  ad¬ 
judicatory  hearing  pursuant  to  para¬ 
graph  (c)  of  this  section. 

(c)  Adjudicatory  hearings. — (1) 
Within  30  days  following  issuance  of 
public  notice  of  a  permit  application  pur¬ 
suant  to  §  125.32,  or,  if  a  public  hearing 
is  held  pursuant  to  5  125.34(b),  within 
20  days  following  the  issuance  of  the 
notice  provided  in  5  125.34(b)(4),  any 
person  may  submit  to  the  Regional  Ad¬ 
ministrator  a  request  for  an  adjudicatory 
hearing  to  consider  the  proposed  permit 
and  its  conditions.  If  the  request  for  an 
adjudicatory  hearing  is  granted  in  ac¬ 
cordance  with  5  125.34(f),  any  person 
may  submit  a  request  to  be  a  party  within 
30  days  after  the  date  of  publication 
of  public  notice  of  an  adjudicatory  hear¬ 
ing  in  a  newspaper  of  general  circulation 
as  required  by  5  125.32. 

(2)  Requests  for  and  adjudicatory 
hearing  and  requests  to  be  a  party  under 
this  paragraph  shall : 

(i)  State  the  name  and  address  of  the 
person  making  such  request; 

(ii)  Identify  the  interest  of  the  re¬ 
quester,  and  any  person  represented  by 
issuance  or  nonissuance  of  the  permit; 

(iii)  Identify  any  other  persons  whom 
the  requester  represents; 

(iv)  Include  an  agreement  by  the  re¬ 
quester,  and  any  person  represented  by 
the  requester,  to  be  subject  to  examina¬ 
tion  and  cross-examination,  and  in  the 
case  of  a  corporation,  to  make  any  em¬ 
ployee  available  for  examination  and 
cross-examination  at  his  own  expense, 
upon  the  request  of  the  presiding  officer, 
on  his  own  motion  or  on  the  motion  of 
any  party. 

(3)  In  addition  to  the  information  re¬ 
quired  under  5  125.34(c)  (2),  any  request 
for  an  adjudicatory  hearing  shall  state 
with  particularity  the  reasons  for  the 
request,  and  the  issues  proposed  to  be 
considered  at  the  hearing. 

(4)  In  addition  to  the  information  re¬ 
quired  under  5  125.34(c)(2),  any  request 
to  be  a  party  shall  state  the  position  of 
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the  requestor  on  the  issues  to  be  con¬ 
sidered  at  the  hearing. 

(d)  Filing  and  service. — (1)  All  docu¬ 
ments  or  papers  required  or  authorized 
to  be  filed,  shall  be  filed  with  the  regional 
hearing  clerk,  except  as  otherwise  herein 
provided.  Except  for  requests  for  an  ad¬ 
judicatory  hearing  or  request  to  be  a 
party,  at  the  same  time  that  a  party  files 
documents  or  papers  with  the  clerk,  it 
shall  serve  upon  all  other  parties  copies 
thereof,  with  a  certificate  of  service  on 
each  document  or  paper,  including  those 
filed  with  the  regional  hearing  clerk. 
Filing  shall  be  deemed  timely  if  received 
by  the  regional  hearing  clerk  within  the 
time  allowed  by  this  section. 

(2)  In  addition  to  copies  served  on  all 
other  parties,  each  party  shall  file  with 
the  regional  hearing  clerk  an  original 
and  two  copies  of  all  papers  filed  in  con¬ 
nection  with  an  adjudicatory  hearing. 

(e)  Time. — In  computing  any  period 
of  time  prescribed  or  allowed  by  the  reg¬ 
ulations  in  this  part,  except  as  otherwise 
provided,  the  day  of  the  act  or  event 
from  which  the  designated  period  of  time 
begins  to  run  shall  not  be  included.  Sat¬ 
urdays,  Sundays,  and  holidays,  shall  be 
included  in  computing  the  time  allowed 
for  the  filing  of  any  document  or  paper, 
except  that  when  such  time  expires  on  a 
Saturday,  Sunday,  or  legal  holiday,  such 
period  shall  be  extended  to  include  the 
next  following  business  day. 

(f)  Notice  of  hearing. — Within  5  days 
following  the  expiration  of  the  time  al¬ 
lowed  by  5  125.34(c)  (1)  for  submitting  a 
request  for  an  adjudicatory  hearing  the 
Regional  Administrator  shall  determine 
whether  such  request  meets  the  require¬ 
ments  of  5  125.34(c).  If  any  request 
meets  such  requirements  and  sets  forth 
material  issues  relevant  to  the  ques¬ 
tion  whether  a  permit  should  be  issued, 
and  what  conditions  to  such  permit 
would  be  required  to  carry  out  the 
provisions  of  the  Act,  the  matter  shall 
be  assigned  promptly  for  hearing: 
Provided,  That  if  the  Regional  Admin¬ 
istrator  holds  a  public  hearing  under 
5  125.34(b),  no  request  for  an  adjudica¬ 
tory  hearing  shall  be  timely  until  after 
the  conclusion  of  such  public  hearing. 
The  Regional  Administrator  shall  treat 
all  other  requests  for  a  hearing  as  re¬ 
quests  to  be  a  party,  and  shall  grant  any 
such  request  meeting  the  requirements 
of  5  125.34  (c)  (2)  and  (c)  (4).  The  hear¬ 
ing  shall  be  held  in  the  State  in  which 
the  discharge  or  proposed  discharge  shall 
occur,  or  at  such  other  accessible  location 
as  is  appropriate.  The  Regional  Admin¬ 
istrator  shall  issue  public  notice  of  such 
hearing  in  the  manner  specified  in 
5  125.32.  The  hearing  shall  take  place 
not  less  than  30  days  after  the  issuance 
of  public  notice  of  such  hearing. 

(g)  Additional  parties. — The  Regional 
Administrator  shall  review  all  requests 
to  be  a  party  submitted  pursuant  to 
5  125.34(c).  He  shall  grant  any  request 
meeting  the  requirements  of  that  sec¬ 
tion.  Following  the  expiration  of  the  time 
provided  by  5  125.34(c)  for  the  submis¬ 
sion  of  requests  to  be  a  party,  any  per¬ 
son  may  file  a  motion  for  leave  to  inter¬ 
vene  in  an  adjudicatory  hearing.  A 
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motion  must  set  forth  the  grounds  for 
the  proposed  intervention  and  the  posi¬ 
tion  and  interest  of  the  movant  In  the 
proceeding.  A  motion  for  leave  to  inter¬ 
vene  in  a  hearing  must  ordinarily  be  filed 
prior  to  the  commencement  of  the  first 
prehearing  conference.  Any  motion  filed 
after  that  time  must  contain,  in  addition 
to  the  information  set  forth  in  S  125.34 
(c>,  a  statement  of  good  cause  for  the 
failure  to  file  the  motion  prior  to  the 
commencement  of  the  first  prehearing 
conference  and  shall  be  granted  only 
upon  a  finding  (1)  that  extraordinary 
circumstances  justify  the  granting  of  the 
motion,  and  (2)  that  the  intervenor  shall 
be  bound  by  agreements,  arrangements 
and  other  matters  previously  made  in  the 
proceeding. 

(h)  Consolidation. — The  Regional  Ad¬ 
ministrator,  in  his  discretion,  may  con¬ 
solidate  two  or  more  proceedings  to  be 
held  under  this  section  whenever  it  ap¬ 
pears  that  this  will  expedite  or  simplify 
consideration  of  the  issues.  Consolidation 
shall  not  affect  the  right  of  any  party 
to  raise  issues  that  could  have  been 
raised  if  consolidation  had  not  occurred. 
At  the  conclusion  of  proceedings  tinder 
this  section,  the  Regional  Administrator 
shall  issue  one  decision. 

(i)  Representation. — Parties  may  be 
represented  by  counsel  or  other  duly 
qualified  representative. 

(j)  Duties  and  authorities  of  presiding 
officer. — Presiding  officers  at  adjudica¬ 
tory  hearings  shall  have  the  duty  to 
conduct  fair  and  impartial  hearings,  to 
take  all  necessary  action  to  avoid  delay 
in  the  disposition  of  proceedings,  and  to 
maintain  order.  They  shall  have  all 
powers  necessary  to  that  end,  including 
the  following: 

(1)  To  administer  oaths  and  affirma¬ 
tions; 

(2)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(3 )  To  regulate  the  course  of  the  hear¬ 
ings  and  the  conduct  of  the  parties  and 
their  counsel  therein; 

(4)  To  hold  prehearing  conferences  in 
accordance  with  §  125.3400  ; 

(5)  To  consider  and  rule  upon  all  pro¬ 
cedural  and  other  motions  appropriate 
in  such  proceedings ; 

(6)  To  take  any  action  authorized  by 
these  regulations  or  in  conformance  with 
law. 

<k)  Prehearing  conference. — (1)  In 
the  discretion  of  the  presiding  officer,  a 
prehearing  conference  or  conferences 
may  be  held  prior  to  any  adjudicatory 
hearing.  All  parties  will  be  given  rea¬ 
sonable  notice  of  time  and  location  of 
any  such  conference.  In  the  discretion 
of  the  presiding  officer,  persons  other 
than  parties  may  attend.  At  the  confer¬ 
ence,  the  presiding  officer  may; 

(i)  Obtain  stipulations  and  admis¬ 
sions,  and  identify  disputed  issues  of  fact 
and  law; 

(ii)  Set  a  hearing  schedule  which  in¬ 
cludes  definite  or  tentative  times  for  as 
many  of  the  following  as  are  deemed 
necessary  by  the  presiding  officer: 

(A)  Oral  and  written  statements; 

(B)  Submission  of  written  direct  testi¬ 


mony  as  required  or  authorized  by  the 
presiding  officer: 

(C)  Oral  direct  and  cross-examination 
where  necessary; 

CD)  Oral  argument,  if  appropriate. 

(iii)  Identify  matters  of  which  official 
notice  may  be  taken; 

(iv)  Consider  limitation  of  the  num¬ 
ber  of  expert  and  other  witnesses ; 

(v)  Consider  the  procedure  to  be  fol¬ 
lowed  at  the  hearing;  and 

(vi)  Consider  any  other  matter  that 
may  expedite  the  hearing  or  aid  in  the 
disposition  of  the  matter, 

(2 )  The  results  of  any  conference  shall 
be  summarized  in  writing  by  the  presid¬ 
ing  officer  and  made  part  of  the  record. 

(1)  Exchange  of  witness  lists  and  doc¬ 
uments. — At  a  prehearing  conference  or 
within  some  reasonable  time  set  by  the 
presiding  officer  at  a  prehearing  confer¬ 
ence,  each  party  shall  make  available  to 
the  other  parties  the  names  of  the  expert 
and  other  witnesses  he  expects  to  call, 
together  with  a  brief  narrative  summary 
of  their  expected  testimony.  Copies  of 
all  documents  and  exhibits  which  he  ex¬ 
pects  to  introduce  into  evidence  shall  be 
marked  for  identification  as  ordered  by 
the  presiding  officer.  Thereafter,  wit¬ 
nesses.  documents,  or  exhibits  may  be 
added  and  narrative  summaries  of  ex¬ 
pected  testimony  amended  only  upon 
motion  by  a  party. 

(m)  Evidence. — (1)  The  presiding 
officer  shall  admit  all  relevant  and  mate¬ 
rial  evidence,  except  evidence  that  is 
unduly  repetitious.  Relevant  and  mate¬ 
rial  evidence  may  be  received  at  any 
hearing  even  though  inadmissible  under 
the  rules  of  evidence  applicable  to  judi¬ 
cial  proceedings.  The  weight  to  be  given 
evidence  shall  be  determined  by  its  relia¬ 
bility  and  probative  value.  Parties  shall 
have  the  right  to  cross-examine  a  wit¬ 
ness  who  appears  at  an  adjudicatory 
hearing  to  tne  extent  that  such  cross- 
examination  is  necessary  for  a  full  and 
true  disclosure  of  the  facts.  In  multiparty 
proceedings  the  presiding  officer  may 
limit  cross-examination  to  one  party  on 
each  side  if  it  appears  that  the  cross- 
examination  by  one  party  will  adequate¬ 
ly  protect  parties  similarly  situated. 
Other  parties  may,  however,  engage  in 
cross-examination  upon  alleging  that 
their  cross-examination  will  go  into 
matters  not  already  covered  by  previous 
cross-examination. 

(2)  When  a  party  will  not  be  preju¬ 
diced  thereby,  the  presiding  officer  may 
order  all  or  part  of  the  evidence  to  be 
submitted  in  written  form. 

(3)  Rulings  of  the  presiding  officer  on 
the  admissibility  of  evidence,  the  propri¬ 
ety  of  cross-examination,  and  other 
procedural  matters,  shall  be  final  and 
shall  appear  in  the  record. 

(4)  Interlocutory  appeals  may  not  be 
taken. 

(5)  Parties  shall  be  automatically  pre¬ 
sumed  to  have  taken  exception  to  an 
adverse  ruling. 

(n)  Record. — Adjudicatory  hearings 
shall  be  stenographically  reported  and 
transcribed,  and  the  original  transcript 
shall  be  a  part  of  the  record  and  the  sole 


official  transcript.  Copies  of  the  tran¬ 
script  shall  be  available  from  the  En¬ 
vironmental  Protection  Agency.  Any 
party  may  within  10  days  following  the 
completion  of  the  hearing  submit  pro¬ 
posed  findings  and  conclusions. 

(o)  Decision. — ( 1  >  Within  20  days  after 
completion  of  an  adjudicatory  hearing, 
the  presiding  officer  shall  certify  the  rec¬ 
ord,  together  with  any  proposed  findings 
and  conclusions  submitted  by  the  parties, 
to  the  Regional  Administrator  for  deci¬ 
sion.  Within  15  days  following  certifica¬ 
tion  of  the  record,  the  Regional  Adminis¬ 
trator  or  a  responsible  employee 
designated  by  the  Regional  Administra¬ 
tor  shall  issue  a  tentative  or  recom¬ 
mended  decision.  Any  party  may,  within 
10  days  following  the  issuance  of  the 
tentative  or  recommended  decision,  sub¬ 
mit  exceptions  to  that  decision,  including 
written  evidence  relating  to  any  facts 
officially  noticed  by  the  Regional  Admin¬ 
istrator  or  the  responsible  employee  in 
the  tentative  or  recommended  decision. 
Within  30  days  following  the  Issuance  of 
the  tentative  or  recommended  decision, 
the  Regional  Administrator  shall  issue 
a  decision,  and  promptly  notify  the  par¬ 
ties  and  the  Administrator  thereof.  Such 
decision  shall  become  the  final  decision 
of  the  Agency  unless  within  30  days  after 
its  issuance  any  party  shall  have  ap¬ 
pealed  the  decision  to  the  Administrator, 
or  the  Administrator,  on  his  own  motion, 
shall  have  stayed  the  effectiveness  of  the 
decision  of  the  Regional  Administrator 
pending  review. 

(2)  The  decision  of  the  Regional  Ad¬ 
ministrator  shall  Include  a  statement  of 
findings  and  conclusions,  and  a  decision, 
including  the  reasons  and  basis  therefore, 
on  all  issues  of  fact,  law,  or  discretion 
presented  by  the  proposed  findings  and 
conclusions  of  the  parties. 

(p)  Appeal  or  review  of  decision  of  Re¬ 
gional  Administrator. — (1)  Any  party 
shall  have  the  right  to  appeal  to  the  Ad¬ 
ministrator  from  a  decision  of  the  Re¬ 
gional  Administrator  following  an  ad¬ 
judicatory  hearing. 

(2)  Where  the  Administrator,  on  his 
own  motion,  reviews  a  decision  of  the 
Regional  Administrator,  he  shall  provide 
to  all  parties  a  written  statement  of  those 
issues  to  be  considered  on  review.  Any 
party  may  file  briefs  and  reply  briefs  in 
accordance  with  paragraph  (p)  (3)  and 
(4)  of  this  section,  limited  to  those  issues 
identified  by  the  Administrator. 

(3)  The  appeal  shall  be  in  the  form  of 
a  brief,  filed  within  30  days  after  notice 
of  the  decision  of  the  Regional  Admin¬ 
istrator  or,  where  the  Administrator  re¬ 
views  a  decision  of  the  Regional 
Administrator  on  his  own  motion,  within 
30  days  after  the  Administrator  forwards 
the  statement  of  issues  under  paragraph 
(p)  (2)  of  this  section.  The  brief  shall 
contain,  in  the  order  indicated,  the 
following: 

(i)  A  subject  index  of  the  matter  in 
the  brief,  with  page  references,  and  a 
table  of  cases,  textbooks,  statutes,  and 
other  material  cited,  with  page  refer¬ 
ences  thereto; 

(ii)  A  concise  statement  of  the  case; 
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(iii)  A  specification  of  the  questions 
intended  to  be  urged,  including  any  ob¬ 
jections  to  rulings  of  the  presiding  offi¬ 
cer,  to  the  validity  of  facts  officially  no¬ 
ticed,  or  to  any  matter  in  the  decision  of 
the  Regional  Administrator. 

(iv)  The  argument  presenting  clearly 
the  points  of  fact  and  law  relied  upon 
in  support  of  the  position  taken  on  each 
question,  with  specific  references  to  the 
record  and  to  statutory  or  other  material 
relied  upon;  and, 

(v)  A  proposed  decision  for  the  Ad¬ 
ministrator’s  consideration  in  lieu  of  the 
decision  of  the  Regional  Administrator. 

(4)  Within  10  days  after  the  expira¬ 
tion  of  time  for  filing  briefs  under  par¬ 
agraph  (p)  (3)  of  this  section,  any  party 
may  file  a  reply  brief  to  any  brief  or 
briefs  submitted  by  any  other  party.  Such 
reply  briefs  shall  follow  the  format  pre¬ 
scribed  in  paragraph  (p)  (3)  of  this  sec¬ 
tion,  except  that  the  proposed  decision 
of  the  Administrator  may  be  omitted. 

(q)  Decision  upon  appeal. — (1)  Upon 
appeal  from  an  initial  decision,  the  Ad¬ 
ministrator  shall  consider  such  parts  of 
the  record  as  are  cited  or  as  may  be 
necessary  to  resolve  the  issues  presented 
and  may,  in  his  discretion,  exercise  any 
of  the  powers  specified  in  §  125.34(j). 

(2)  In  rendering  his  decision,  the  Ad¬ 
ministrator  shall  adopt,  modify,  or  set 
aside  the  findings,  conclusions,  and  deci¬ 
sion  contained  in  the  decision  of  the 
Regional  Administrator,  and  shall  in¬ 
clude  in  his  decision  a  statement  of  the 
reasons  or  basis  for  his  action. 

(3)  In  those  cases  where  the  Admin¬ 
istrator  believes  that  he  requires  further 
information  or  additional  views  of  the 
parties  as  to  the  form  and  content  of 
the  decision  to  be  rendered,  the  Ad¬ 
ministrator,  in  his  discretion,  may  with¬ 
hold  final  action  pending  the  receipt  of 
such  additional  information  or  views.  The 
Administrator  may,  in  his  discretion,  al¬ 
low  oral  argument  on  appeal  or  review 
of  a  decision  of  the  Regional  Adminis¬ 
trator. 

(4)  The  decision  of  the  Administrator 
on  appeal  shall  become  effective  as 
specified  by  him  therein  or  20  days  after 
the  date  of  the  decision,  whichever  first 
occurs;  however,  the  Administrator  may 
in  his  discretion  stay  the  operation  of 
his  decision  pending  judicial  review.  No¬ 
tice  of  the  Administrator’s  decision  on 
appeal  shall  be  given  to  all  parties. 

§  125.35  Public  access  to  information. 

(a)  Certifications  issued  pursuant  to 
section  401  of  the  Act,  the  comments  of 
all  governmental  agencies  on  a  permit 
application,  draft  permits  prepared  pur¬ 
suant  to  9  125.31,  and  all  information  and 
data  provided  by  an  applicant  or  a  per¬ 
mittee  identifying  the  nature  and  fre¬ 
quency  of  a  discharge  shall  be  available 
to  the  public  without  restriction.  All  other 
information  (other  than  effluent  data) 
which  may  be  submitted  by  an  applicant 
in  connection  with  a  permit  application 
or  which  may  be  furnished  by  a  permit¬ 
tee  in  connection  with  required  periodic 
reports  shall  also  be  available  to  the  pub¬ 
lic  unless  the  applicant  or  permittee 


specifically  identifies  and  is  able  to  dem¬ 
onstrate  to  the  satisfaction  of  the  Re¬ 
gional  Administrator  or  his  authorized 
representative  that  the  disclosure  of  such 
information  or  a  particular  part  thereof 
to  the  general  public  would  divulge  meth¬ 
ods  or  processes  entitled  to  protection  as 
trade  secrets. 

(b)  Where  the  applicant  or  permittee 
is  able  to  demonstrate  to  the  satisfaction 
of  the  Regional  Administrator  or  his  au¬ 
thorized  representative  that  the  disclo¬ 
sure  of  the  information  or  a  particular 
part  thereof  (other  than  effluent  data) 
would  result  in  methods  or  processes  en¬ 
titled  to  protection  as  trade  secrets  being 
divulged,  the  Regional  Administrator 
shall  treat  the  information  or  the  par¬ 
ticular  part  (other  than  effluent  data)  as 
confidential  in  accordance  with  the  pur¬ 
poses  of  section  1905  of  title  18  of  the 
United  States  Code  and  not  release  it  to 
any  unauthorized  person:  Provided,  how¬ 
ever,  That  if  access  to  such  information 
is  subsequently  requested  by  any  person, 
the  procedures  specified  in  section  2  of 
title  40  of  the  Code  of  Federal  Regula¬ 
tions  will  be  complied  with.  Such  infor¬ 
mation  may  be  disclosed  to  other  officers, 
employees,  or  authorized  representatives 
of  the  United  States  concerned  with  car¬ 
rying  out  the  Act  or  when  relevant 
in  any  proceeding  under  the  Act. 

(c)  Where  the  applicant  or  permit¬ 
tee  is  unable  to  demonstrate  to  the  satis¬ 
faction  of  the  Regional  Administrator 
or  his  authorized  representative  that  the 
disclosure  of  the  information  or  a  par¬ 
ticular  part  thereof  (other  than  effluent 
data)  would  result  in  methods  or  proc¬ 
esses  entitled  to  protection  as  trade 
secrets  being  divulged,  the  Regional  Ad¬ 
ministrator  shall  notify  the  applicant 
or  permittee  of  his  decision.  He  shall  also 
notify  the  applicant  or  permittee  that 
failure  to  request  within  10  days  a  Gen¬ 
eral  Counsel’s  determination  shall  result 
in  the  information  in  question  being  re¬ 
leased  to  the  public.  Where  within  the 
10-day  period  the  applicant  or  permittee 
requests  a  General  Counsel’s  determina¬ 
tion,  the  Regional  Administrator  shall 
request  advice  from  the  office  of  Gen¬ 
eral  Counsel  stating  the  reasons  that  he 
believes  that  the  information  will  not 
result  in  methods  or  processes  entitled  to 
protection  as  trade  secrets  being  di¬ 
vulged.  A  copy  of  the  Regional  Admin¬ 
istrator’s  request  shall  be  transmitted 
simultaneously  to  the  applicant  or  per¬ 
mittee.  The  General  Counsel  shall  deter¬ 
mine  whether  the  information  in  ques¬ 
tion  would  if  revealed  divulge  methods 
or  processes  entitled  to  protection  as 
trade  secrets.  In  making  such  determi¬ 
nation,  the  General  Counsel  shall  con¬ 
sider  any  additional  information  re¬ 
ceived  by  the  Office  of  General  Counsel 
within  30  days  of  receipt  of  the  request 
from  the  Regional  Administrator.  If  the 
General  Counsel  determines  that  the 
information  being  considered  would  not 
if  revealed  divulge  methods  or  processes 
entitled  to  protection  as  trade  secrets, 
he  shall  so  advise  the  Regional  Adminis¬ 
trator  and  shall  notify  the  permittee  or 
applicant  claiming  trade  secrecy  of  such 


determination  by  certified  mail.  No 
sooner  than  30  days  following  the  mail¬ 
ing  of  such  notice,  the  Regional  Admin¬ 
istrator  shall  make  available  to  the 
public  upon  request  the  information 
determined  not  to  constitute  methods  or 
processes  entitled  to  protection  as  trade 
secrets. 

(d)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  the  Administra¬ 
tor  may  withhold  any  information  from 
the  public  when  the  release  of  such  in¬ 
formation  would  violate  statutes  or 
Executive  orders  or  regulations  issued 
pursuant  thereto,  concerned  with  the 
national  security. 

Subpart  E — Miscellaneous 

§  125.41  Objections  to  permit  by  an¬ 
other  State. 

(a)  Whenever  following  receipt  of  the 
certification  described  in  §  125.15  the 
Regional  Administrator  determines  that 
a  discharge  may  affect  the  quality  of  the 
waters  of  any  State  other  than  the  State 
that  made  the  certification,  the  Regional 
Administrator  shall,  within  30  days  of 
such  certification,  notify  such  other 
State  and  the  applicant  of  his  de¬ 
termination  and  shall  transmit  to  such 
other  State  a  copy  of  the  fact  sheet  de¬ 
scribed  in  §  125.33  and  upon  request,  a 
copy  of  the  application  and  a  copy  of 
the  draft  permit  prepared  pursuant  to 
§  125.31.  If  such  other  State  determines, 
within  60  days  from  the  date  notice  was 
received  from  the  Regional  Administra¬ 
tor,  that  the  discharge  will  affect  the 
quality  of  its  waters  so  as  to  violate  any 
water  quality  requirement  in  such  State, 
such  other  State  shall  within  such  60- 
day  period  notify  the  Regional  Adminis¬ 
trator  in  writing  of  its  objection  to  the 
issuance  of  a  permit  and  request  a  public 
hearing  on  the  objection.  Upon  receipt  of 
such  request,  the  Regional  Administra¬ 
tor  shall  hold  a  hearing  in  conformity 
with  §  125.34  herein.  Based  upon  the 
record,  a  permit  shall  issue,  provided  that 
if  the  imposition  of  conditions  can  not 
assure  compliance  with  the  applicable 
water  quality  requirements  of  all  of  the 
affected  States,  the  permit  shall  be 
denied. 

(b)  Each  affected  State  shall  be  af¬ 
forded  an  opportunity  to  submit  written 
recommendations  to  the  Regional  Ad¬ 
ministrator  which  the  Regional  Admin¬ 
istrator  may  incorporate  into  the  per¬ 
mits  if  issued.  Should  the  Regional  Ad¬ 
ministrator  fail  to  incorporate  any 
written  recommendations  thus  received, 
he  shall  provide  to  the  affected  State  or 
States  a  written  explanation  of  his  rea¬ 
sons  for  failing  to  accept  any  of  the 
written  recommendations. 

(c)  Where  an  interstate  agency  has 
authority  over  waters  that  may  be  af¬ 
fected  by  the  issuance  of  a  permit,  it 
shall  be  afforded  the  rights  of  a  State 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section. 

§  125.42  Other  legal  action. 

(a)  Section  402(a)  (4)  of  the  Act  pro¬ 
vides  that  “permits  issued  under  this 
title  shall  [also]  be  deemed  to  be  per- 
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mits  issued  under  section  13  of  the  Act 
of  March  3,  1899,”  (the  Refuse  Act.) 
Discharges  without  a  permit  or  in  viola¬ 
tion  of  permit  terms  and  conditions  may 
result  in  the  institution  of  proceedings 
under  the  Refuse  Act. 

(b)  Except  as  provided  in  section 
402(k)  of  the  Act,  the  mere  filing  of  an 
application  for  a  permit  to  discharge  into 
waters  covered  by  the  NPDES  will  not 
preclude  legal  action  in  appropriate  cases 
for  violation  of  the  Act  and  section  13 
of  the  Act  of  March  3,  1899  (the  Refuse 
Act) .  The  institution  of  either  a  civil  or 
criminal  action  by  the  United  States  may 
not  preclude  the  acceptance  or  continued 
processing  of  a  permit  application. 

§  125.43  Environmental  impact  state¬ 
ments. 

Section  511(c)(1)  of  the  Act  provides 
that  with  the  exception  of  permits  for 
new  sources  as  defined  in  section  306, 
no  action  of  the  Administrator  taken 
pursuant  to  the  Act  (concerning  per¬ 
mits)  shall  be  deemed  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969. 


§  125.44  Final  decision  of  the  Regional 
Administrator. 

(a)  Where  no  request  for  a  public 
hearing  dr  an  adjudicatory  hearing  has 
been  granted,  no  less  than  30  days  after 
the  date  of  public  notice  of  a  permit 
application  required  by  §  125.32  the 
Regional  Administrator  shall,  after  con¬ 
sideration  of  (1)  the  tentative  determi¬ 
nations  and  draft  permit  prepared 
pursuant  to  §  125.31;  (2)  any  comments, 
objections,  and  recommendations  re¬ 
ceived  from  the  applicant,  involved  Fed¬ 
eral,  State,  local  and  foreign  government 
agencies,  and  the  public;  and  (3)  the  re¬ 
quirements  and  policies  expressed  in  the 
Act  and  these  regulations;  make  deter¬ 
minations  with  respect  to  each  permit. 

(b)  Where  the  determination  of  the 
Regional  Administrator  pursuant  to  par¬ 
agraph  (a)  of  this  section  with  respect 
to  any  permit  is  substantially  unchanged 
from  the  tentative  determinations  and 
draft  permit  prepared  pursuant  to 
§  125.31,  the  Regional  Administrator 
shall  issue  or  deny  the  permit  as  appro¬ 
priate,  and  such  action  shall  be  the  final 
action  of  the  Environmental  Protection 
Agency. 

(c)  Where  the  determinations  of  the 
Regional  Administrator  pursuant  to  par¬ 
agraph  (a)  of  this  section  with  respect 
to  any  permit  are  substantially  changed 


from  the  tentative  determinations  and 
draft  permit  prepared  pursuant  to 
§  125.31,  the  Regional  Administrator 
shall  forward  his  revised  determinations 
to  the  applicant,  and  shall  give  public 
notice  of  such  revised  determinations  in 
the  manner  specified  in  §  125.32.  If 
within  30  days  following  the  date  of  such 
notice,  no  request  for  an  adjudicatory 
hearing  meeting  the  requirements  of 
§  125.34(c)  and  subsection  (d)  of  this 
section  has  been  received,  the  determi¬ 
nations  of  the  Regional  Administrator 
shall  become  final  and  he  shall  issue  or 
deny  the  permit  as  appropriate  and  such 
action  shall  be  the  final  action  of  the 
Environmental  Protection  Agency;  Pro¬ 
vided,  The  Regional  Administrator  may 
decide  to  hold  a  public  hearing  pursuant 
to  §  125.34(b) . 

(d)  A  request  for  an  adjudicatory 
hearing  under  this  section  will  only  be 
granted  when  such  request  meets  all  the 
requirements  of  §  125.34(c)  and  such  re¬ 
quest  pertains  to  the  substantial  changes 
proposed  with  respect  to  such  permit  by 
the  Regional  Administrator. 

(e)  When  a  hearing  in  held  pursuant 
to  §  125.34,  final  actions  of  the  Environ¬ 
mental  Protection  Agency  will  be  made 
pursuant  to  that  section. 
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